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a court or administrative agency that 
enforces Federal or State statutes pro-
tecting your right to employment or 
wages. 

[44 FR 38454, July 2, 1979, as amended at 57 
FR 21600, May 21, 1992] 

§ 404.823 Correction of the record of 
your earnings for work in the em-
ploy of the United States. 

We may correct the record of your 
earnings to remove, reduce, or enter 
earnings for work in the employ of the 
United States only if— 

(a) Correction is permitted under 
§ 404.821 or § 404.822; and 

(b) Any necessary determinations 
concerning the amount of remunera-
tion paid for your work and the periods 
for which such remuneration was paid 
have been made as shown by— 

(1) A tax return filed under section 
3122 of the Internal Revenue Code (26 
U.S.C. 3122); or 

(2) A certification by the head of the 
Federal agency or instrumentality of 
which you have been an employee or 
his or her agent. A Federal instrumen-
tality for these purposes includes a 
nonappropriated fund activity of the 
armed forces or Coast Guard. 

[44 FR 38454, July 2, 1979, as amended at 55 
FR 24891, June 19, 1990] 

NOTICE OF REMOVAL OR REDUCTION OF 
AN ENTRY OF EARNINGS 

§ 404.830 Notice of removal or reduc-
tion of your wages. 

If we remove or reduce an amount of 
wages entered on the record of your 
earnings, we will notify you of this cor-
rection if we previously notified you of 
the amount of your wages for the pe-
riod involved. We will notify your sur-
vivor if we previously notified you or 
your survivor of the amount of your 
earnings for the period involved. 

§ 404.831 Notice of removal or reduc-
tion of your self-employment in-
come. 

If we remove or reduce an amount of 
self-employment income entered on the 
record of your earnings, we will notify 
you of this correction. We will notify 
your survivor if we previously notified 
you or your survivor of the amount of 
your earnings for the period involved. 

Subpart J—Determinations, Ad-
ministrative Review Process, 
and Reopening of Determina-
tions and Decisions 

AUTHORITY: Secs. 201(j), 204(f), 205(a)–(b), 
(d)–(h), and (j), 221, 223(i), 225, and 702(a)(5) of 
the Social Security Act (42 U.S.C. 401(j), 
404(f), 405(a)–(b), (d)–(h), and (j), 421, 423(i), 
425, and 902(a)(5)); sec. 5, Pub. L. 97–455, 96 
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)–(e), 
and 15, Pub. L. 98–460, 98 Stat. 1802 (42 U.S.C. 
421 note); sec. 202, Pub. L. 108–203, 118 Stat. 
509 (42 U.S.C. 902 note). 

INTRODUCTION, DEFINITIONS, AND INITIAL 
DETERMINATIONS 

§ 404.900 Introduction. 

(a) Explanation of the administrative 
review process. This subpart explains 
the procedures we follow in deter-
mining your rights under title II of the 
Social Security Act. The regulations 
describe the process of administrative 
review and explain your right to judi-
cial review after you have taken all the 
necessary administrative steps. These 
procedures apply also to persons claim-
ing certain benefits under title XVIII 
of the Act (Medicare); see 42 CFR 
405.904(a)(1). The administrative review 
process consists of several steps, which 
usually must be requested within cer-
tain time periods and in the following 
order: 

(1) Initial determination. This is a de-
termination we make about your enti-
tlement or your continuing entitle-
ment to benefits or about any other 
matter, as discussed in § 404.902, that 
gives you a right to further review. 

(2) Reconsideration. If you are dissat-
isfied with an initial determination, 
you may ask us to reconsider it. 

(3) Hearing before an administrative 
law judge. If you are dissatisfied with 
the reconsideration determination, you 
may request a hearing before an ad-
ministrative law judge. 

(4) Appeals Council review. If you are 
dissatisfied with the decision of the ad-
ministrative law judge, you may re-
quest that the Appeals Council review 
the decision. 
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(5) Federal court review. When you 
have completed the steps of the admin-
istrative review process listed in para-
graphs (a)(1) through (a)(4) of this sec-
tion, we will have made our final deci-
sion. If you are dissatisfied with our 
final decision, you may request judicial 
review by filing an action in a Federal 
district court. 

(6) Expedited appeals process. At some 
time after your initial determination 
has been reviewed, if you have no dis-
pute with our findings of fact and our 
application and interpretation of the 
controlling laws, but you believe that a 
part of the law is unconstitutional, you 
may use the expedited appeals process. 
This process permits you to go directly 
to a Federal district court so that the 
constitutional issue may be resolved. 

(b) Nature of the administrative review 
process. In making a determination or 
decision in your case, we conduct the 
administrative review process in an in-
formal, nonadversary manner. In each 
step of the review process, you may 
present any information you feel is 
helpful to your case. Subject to the 
limitations on Appeals Council consid-
eration of additional evidence (see 
§§ 404.970(b) and 404.976(b)), we will con-
sider at each step of the review process 
any information you present as well as 
all the information in our records. You 
may present the information yourself 
or have someone represent you, includ-
ing an attorney. If you are dissatisfied 
with our decision in the review process, 
but do not take the next step within 
the stated time period, you will lose 
your right to further administrative 
review and your right to judicial re-
view, unless you can show us that there 
was good cause for your failure to 
make a timely request for review. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 300, Jan. 3, 1986; 51 FR 8808, Mar. 14, 1986; 
52 FR 4004, Feb. 9, 1987; 78 FR 57259, Sept. 18, 
2013] 

§ 404.901 Definitions. 
As used in this subpart: 
Date you receive notice means 5 days 

after the date on the notice, unless you 
show us that you did not receive it 
within the 5-day period. 

Decision means the decision made by 
an administrative law judge or the Ap-
peals Council. 

Determination means the initial deter-
mination or the reconsidered deter-
mination. 

Preponderance of the evidence means 
such relevant evidence that as a whole 
shows that the existence of the fact to 
be proven is more likely than not. 

Remand means to return a case for 
further review. 

Substantial evidence means such rel-
evant evidence as a reasonable mind 
might accept as adequate to support a 
conclusion. 

Vacate means to set aside a previous 
action. 

Waive means to give up a right know-
ingly and voluntarily. 

We, us, or our refers to the Social Se-
curity Administration. 

You or your refers to any person 
claiming a right under the old age, dis-
ability, dependents’ or survivors’ bene-
fits program. 

[45 FR 52081, Aug. 5, 1980, as amended at 73 
FR 76943, Dec. 18, 2008] 

§ 404.902 Administrative actions that 
are initial determinations. 

Initial determinations are the deter-
minations we make that are subject to 
administrative and judicial review. We 
will base our initial determination on 
the preponderance of the evidence. We 
will state the important facts and give 
the reasons for our conclusions in the 
initial determination. In the old age, 
survivors’ and disability insurance pro-
grams, initial determinations include, 
but are not limited to, determinations 
about— 

(a) Your entitlement or your con-
tinuing entitlement to benefits; 

(b) Your reentitlement to benefits; 
(c) The amount of your benefit; 
(d) A recomputation of your benefit; 
(e) A reduction in your disability 

benefits because you also receive bene-
fits under a workmen’s compensation 
law; 

(f) A deduction from your benefits on 
account of work; 

(g) [Reserved] 
(h) Termination of your benefits; 
(i) Penalty deductions imposed be-

cause you failed to report certain 
events; 

(j) Any overpayment or under-
payment of your benefits; 
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(k) Whether an overpayment of bene-
fits must be repaid to us; 

(l) How an underpayment of benefits 
due a deceased person will be paid; 

(m) The establishment or termi-
nation of a period of disability; 

(n) A revision of your earnings 
record; 

(o) Whether the payment of your ben-
efits will be made, on your behalf, to a 
representative payee; 

(p) Your drug addiction or alco-
holism; 

(q) Who will act as your payee if we 
determine that representative payment 
will be made; 

(r) An offset of your benefits under 
§ 404.408b because you previously re-
ceived supplemental security income 
payments for the same period; 

(s) Whether your completion of, or 
continuation for a specified period of 
time in, an appropriate program of vo-
cational rehabilitation services, em-
ployment services, or other support 
services will increase the likelihood 
that you will not have to return to the 
disability benefit rolls, and thus, 
whether your benefits may be contin-
ued even though you are not disabled; 

(t) Nonpayment of your benefits 
under § 404.468 because of your confine-
ment in a jail, prison, or other penal 
institution or correctional facility for 
conviction of a felony; 

(u) Whether or not you have a dis-
abling impairment(s) as defined in 
§ 404.1511; 

(v) Nonpayment of your benefits 
under § 404.469 because you have not 
furnished us satisfactory proof of your 
Social Security number, or, if a Social 
Security number has not been assigned 
to you, you have not filed a proper ap-
plication for one; 

(w) A claim for benefits under 
§ 404.633 based on alleged misinforma-
tion; and 

(x) Whether we were negligent in in-
vestigating or monitoring or failing to 
investigate or monitor your represent-
ative payee, which resulted in the mis-

use of benefits by your representative 
payee. 

[45 FR 52081, Aug. 5, 1980, as amended at 47 
FR 4988, Feb. 3, 1982; 47 FR 31543, July 21, 
1982; 49 FR 22272, May 29, 1984; 50 FR 20902, 
May 21, 1985; 56 FR 41790, Aug. 23, 1991; 59 FR 
44925, Aug. 31, 1994; 60 FR 8147, Feb. 10, 1995; 
68 FR 40123, July 7, 2003; 69 FR 60232, Oct. 7, 
2004; 70 FR 36507, June 24, 2005; 73 FR 76943, 
Dec. 18, 2008] 

§ 404.903 Administrative actions that 
are not initial determinations. 

Administrative actions that are not 
initial determinations may be reviewed 
by us, but they are not subject to the 
administrative review process provided 
by this subpart, and they are not sub-
ject to judicial review. These actions 
include, but are not limited to, an ac-
tion— 

(a) Suspending benefits pending an 
investigation and determination of any 
factual issue relating to a deduction on 
account of work; 

(b) Suspending benefits pending an 
investigation to determine if your dis-
ability has ceased; 

(c) Denying a request to be made a 
representative payee; 

(d) Certifying two or more family 
members for joint payment of benefits; 

(e) Withholding less than the full 
amount of your monthly benefit to re-
cover an overpayment; 

(f) Determining the fee that may be 
charged or received by a person who 
has represented you in connection with 
a proceeding before us; 

(g) Refusing to recognize, disquali-
fying, or suspending a person from act-
ing as your representative in a pro-
ceeding before us (see §§ 404.1705 and 
404.1745); 

(h) Compromising, suspending or ter-
minating collection of an overpayment 
under the Federal Claims Collection 
Act; 

(i) Extending or not extending the 
time to file a report of earnings; 

(j) Denying your request to extend 
the time period for requesting review 
of a determination or a decision; 

(k) Denying your request to use the 
expedited appeals process; 

(l) Denying your request to reopen a 
determination or a decision; 

(m) Withholding temporarily benefits 
based on a wage earner’s estimate of 
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earnings to avoid creating an overpay-
ment; 

(n) Determining whether (and the 
amount of) travel expenses incurred 
are reimbursable in connection with 
proceedings before us; 

(o) Denying your request to readjudi-
cate your claim and apply an Acquies-
cence Ruling; 

(p) Findings on whether we can col-
lect an overpayment by using the Fed-
eral income tax refund offset procedure 
(see § 404.523); 

(q) Determining whether an organiza-
tion may collect a fee from you for ex-
penses it incurred in serving as your 
representative payee (see § 404.2040a); 

(r) Declining under § 404.633(f) to 
make a determination on a claim for 
benefits based on alleged misinforma-
tion because one or more of the condi-
tions specified in § 404.633(f) are not 
met; 

(s) The assignment of a monthly pay-
ment day (see § 404.1807); 

(t) Determining whether we will refer 
information about your overpayment 
to a consumer reporting agency (see 
§§ 404.527 and 422.305 of this chapter); 

(u) Determining whether we will 
refer your overpayment to the Depart-
ment of the Treasury for collection by 
offset against Federal payments due 
you (see §§ 404.527 and 422.310 of this 
chapter); 

(v) Determining whether we will 
order your employer to withhold from 
your disposable pay to collect an over-
payment you received under title II of 
the Social Security Act (see part 422, 
subpart E, of this chapter); 

(w) Determining whether provisional 
benefits are payable, the amount of the 
provisional benefits, and when provi-
sional benefits terminate (see 
§ 404.1592e); 

(x) Determining whether to select 
your claim for the quick disability de-
termination process under § 404.1619; 

(y) The removal of your claim from 
the quick disability determination 
process under § 404.1619; 

(z) Starting or discontinuing a con-
tinuing disability review; and 

(aa) Issuing a receipt in response to 
your report of a change in your work 
activity. 

(bb) Determining whether a non-at-
torney representative is eligible to re-

ceive direct fee payment as described 
in § 404.1717 of this part. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 8808, Mar. 14, 1986; 55 FR 1018, Jan. 11, 
1990; 56 FR 52469, Oct. 21, 1991; 57 FR 23057, 
June 1, 1992; 59 FR 44925, Aug. 31, 1994; 62 FR 
6120, Feb. 11, 1997; 62 FR 64278, Dec. 5, 1997; 68 
FR 74183, Dec. 23, 2003; 70 FR 57142, Sept. 30, 
2005; 71 FR 16443, Mar. 31, 2006; 71 FR 66853, 
66866, Nov. 17, 2006; 72 FR 51177, Sept. 6, 2007; 
76 FR 45192, July 28, 2011; 76 FR 80245, Dec. 23, 
2011] 

§ 404.904 Notice of the initial deter-
mination. 

We will mail a written notice of our 
initial determination to you at your 
last known address. The written notice 
will explain in simple and clear lan-
guage what we have determined and 
the reasons for and the effect of our de-
termination. If our determination in-
volves a determination of disability 
that is in whole or in part unfavorable 
to you, our written notice also will 
contain in understandable language a 
statement of the case setting forth the 
evidence on which our determination is 
based. The notice also will inform you 
of your right to reconsideration. We 
will not mail a notice if the bene-
ficiary’s entitlement to benefits has 
ended because of his or her death. 

[72 FR 51177, Sept. 6, 2007] 

§ 404.905 Effect of an initial deter-
mination. 

An initial determination is binding 
unless you request a reconsideration 
within the stated time period, or we re-
vise the initial determination. 

[51 FR 300, Jan. 3, 1986] 

§ 404.906 Testing modifications to the 
disability determination proce-
dures. 

(a) Applicability and scope. Notwith-
standing any other provision in this 
part or part 422 of this chapter, we are 
establishing the procedures set out in 
this section to test modifications to 
our disability determination process. 
These modifications will enable us to 
test, either individually or in one or 
more combinations, the effect of: hav-
ing disability claim managers assume 
primary responsibility for processing 
an application for disability benefits; 
providing persons who have applied for 
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benefits based on disability with the 
opportunity for an interview with a de-
cisionmaker when the decisionmaker 
finds that the evidence in the file is in-
sufficient to make a fully favorable de-
termination or requires an initial de-
termination denying the claim; having 
a single decisionmaker make the ini-
tial determination with assistance 
from medical consultants, where appro-
priate; and eliminating the reconsider-
ation step in the administrative review 
process and having a claimant who is 
dissatisfied with the initial determina-
tion request a hearing before an admin-
istrative law judge. The model proce-
dures we test will be designed to pro-
vide us with information regarding the 
effect of these procedural modifica-
tions and enable us to decide whether 
and to what degree the disability deter-
mination process would be improved if 
they were implemented on a national 
level. 

(b) Procedures for cases included in the 
tests. Prior to commencing each test or 
group of tests in selected site(s), we 
will publish a notice in the FEDERAL 
REGISTER. The notice will describe 
which model or combinations of models 
we intend to test, where the specific 
test site(s) will be, and the duration of 
the test(s). The individuals who par-
ticipate in the test(s) will be randomly 
assigned to a test group in each site 
where the tests are conducted. Para-
graphs (b) (1) through (4) of this section 
lists descriptions of each model. 

(1) In the disability claim manager 
model, when you file an application for 
benefits based on disability, a dis-
ability claim manager will assume pri-
mary responsibility for the processing 
of your claim. The disability claim 
manager will be the focal point for 
your contacts with us during the 
claims intake process and until an ini-
tial determination on your claim is 
made. The disability claim manager 
will explain the disability programs to 
you, including the definition of dis-
ability and how we determine whether 
you meet all the requirements for ben-
efits based on disability. The disability 
claim manager will explain what you 
will be asked to do throughout the 
claims process and how you can obtain 
information or assistance through him 
or her. The disability claim manager 

will also provide you with information 
regarding your right to representation, 
and he or she will provide you with ap-
propriate referral sources for represen-
tation. The disability claim manager 
may be either a State agency employee 
or a Federal employee. In some in-
stances, the disability claim manager 
may be assisted by other individuals. 

(2) In the single decisionmaker 
model, the decisionmaker will make 
the disability determination and may 
also determine whether the other con-
ditions for entitlement to benefits 
based on disability are met. The deci-
sionmaker will make the disability de-
termination after any appropriate con-
sultation with a medical or psycho-
logical consultant. The medical or psy-
chological consultant will not be re-
quired to sign the disability determina-
tion forms we use to have the State 
agency certify the determination of 
disability to us (see § 404.1615). How-
ever, before an initial determination is 
made that a claimant is not disabled in 
any case where there is evidence which 
indicates the existence of a mental im-
pairment, the decisionmaker will make 
every reasonable effort to ensure that a 
qualified psychiatrist or psychologist 
has completed the medical portion of 
the case review and any applicable re-
sidual functional capacity assessment 
pursuant to our existing procedures 
(see § 404.1617). In some instances the 
decisionmaker may be the disability 
claim manager described in paragraph 
(b)(1) of this section. When the deci-
sionmaker is a State agency employee, 
a team of individuals that includes a 
Federal employee will determine 
whether the other conditions for enti-
tlement to benefits are met. 

(3) In the predecision interview 
model, if the decisionmaker(s) finds 
that the evidence in your file is insuffi-
cient to make a fully favorable deter-
mination or requires an initial deter-
mination denying your claim, a 
predecision notice will be mailed to 
you. The notice will tell you that, be-
fore the decisionmaker(s) makes an 
initial determination about whether 
you are disabled, you may request a 
predecision interview with the deci-
sionmaker(s). The notice will also tell 
you that you may submit additional 
evidence. You must request a 

VerDate Mar<15>2010 15:32 Jul 21, 2014 Jkt 232067 PO 00000 Frm 00248 Fmt 8010 Sfmt 8010 Y:\SGML\232067.XXX 232067pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



239 

Social Security Administration § 404.909 

predecision interview within 10 days 
after the date you receive the 
predecision notice. You must also sub-
mit any additional evidence within 10 
days after you receive the predecision 
notice. If you request a predecision 
interview, the decisionmaker(s) will 
conduct the predecision interview in 
person, by videoconference, or by tele-
phone as the decisionmaker(s) deter-
mines is appropriate under the cir-
cumstances. If you make a late request 
for a predecision interview, or submit 
additional evidence late, but show in 
writing that you had good cause under 
the standards in § 404.911 for missing 
the deadline, the decisionmaker(s) will 
extend the deadline. If you do not re-
quest the predecision interview, or if 
you do not appear for a scheduled 
predecision interview and do not sub-
mit additional evidence, or if you do 
not respond to our attempts to commu-
nicate with you, the decisionmaker(s) 
will make an initial determination 
based upon the evidence in your file. If 
you identify additional evidence during 
the predecision interview, which was 
previously not available, the decision-
maker(s) will advise you to submit the 
evidence. If you are unable to do so, 
the decisionmaker(s) may assist you in 
obtaining it. The decisionmaker(s) also 
will advise you of the specific time-
frames you have for submitting any ad-
ditional evidence identified during the 
predecision interview. If you have no 
treating source(s) (see § 404.1502), or 
your treating source(s) is unable or un-
willing to provide the necessary evi-
dence, or there is a conflict in the evi-
dence that cannot be resolved through 
evidence from your treating source(s), 
the decisionmaker(s) may arrange a 
consultative examination or resolve 
conflicts according to existing proce-
dures (see § 404.1519a). If you attend the 
predecision interview, or do not attend 
the predecision interview but you sub-
mit additional evidence, the decision-
maker(s) will make an initial deter-
mination based on the evidence in your 
file, including the additional evidence 
you submit or the evidence obtained as 
a result of the predecision notice or 
interview, or both. 

(4) In the reconsideration elimination 
model, we will modify the disability 
determination process by eliminating 

the reconsideration step of the admin-
istrative review process. If you receive 
an initial determination on your claim 
for benefits based on disability, and 
you are dissatisfied with the deter-
mination, we will notify you that you 
may request a hearing before an ad-
ministrative law judge. 

[60 FR 20026, Apr. 24, 1995, as amended at 73 
FR 2415, Jan. 15, 2008; 76 FR 24806, May 3, 
2011] 

RECONSIDERATION 

§ 404.907 Reconsideration—general. 

If you are dissatisfied with the initial 
determination, reconsideration is the 
first step in the administrative review 
process that we provide, except that we 
provide the opportunity for a hearing 
before an administrative law judge as 
the first step for those situations de-
scribed in §§ 404.930 (a)(6) and (a)(7), 
where you appeal an initial determina-
tion denying your request for waiver of 
adjustment or recovery of an overpay-
ment (see § 404.506). If you are dissatis-
fied with our reconsidered determina-
tion, you may request a hearing before 
an administrative law judge. 

[61 FR 56132, Oct. 31, 1996] 

§ 404.908 Parties to a reconsideration. 

(a) Who may request a reconsideration. 
If you are dissatisfied with the initial 
determination, you may request that 
we reconsider it. In addition, a person 
who shows in writing that his or her 
rights may be adversely affected by the 
initial determination may request a re-
consideration. 

(b) Who are parties to a reconsider-
ation. After a request for the reconsid-
eration, you and any person who shows 
in writing that his or her rights are ad-
versely affected by the initial deter-
mination will be parties to the recon-
sideration. 

§ 404.909 How to request reconsider-
ation. 

(a) We shall reconsider an initial de-
termination if you or any other party 
to the reconsideration files a written 
request— 
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(1) Within 60 days after the date you 
receive notice of the initial determina-
tion (or within the extended time pe-
riod if we extend the time as provided 
in paragraph (b) of this section); 

(2) At one of our offices, the Veterans 
Administration Regional Office in the 
Philippines, or an office of the Railroad 
Retirement Board if you have 10 or 
more years of service in the railroad 
industry. 

(b) Extension of time to request a recon-
sideration. If you want a reconsider-
ation of the initial determination but 
do not request one in time, you may 
ask us for more time to request a re-
consideration. Your request for an ex-
tension of time must be in writing and 
must give the reasons why the request 
for reconsideration was not filed within 
the stated time period. If you show us 
that you had good cause for missing 
the deadline, we will extend the time 
period. To determine whether good 
cause exists, we use the standards ex-
plained in § 404.911. 

§ 404.911 Good cause for missing the 
deadline to request review. 

(a) In determining whether you have 
shown that you had good cause for 
missing a deadline to request review we 
consider— 

(1) What circumstances kept you 
from making the request on time; 

(2) Whether our action misled you; 
(3) Whether you did not understand 

the requirements of the Act resulting 
from amendments to the Act, other 
legislation, or court decisions; and 

(4) Whether you had any physical, 
mental, educational, or linguistic limi-
tations (including any lack of facility 
with the English language) which pre-
vented you from filing a timely request 
or from understanding or knowing 
about the need to file a timely request 
for review. 

(b) Examples of circumstances where 
good cause may exist include, but are 
not limited to, the following situa-
tions: 

(1) You were seriously ill and were 
prevented from contacting us in per-
son, in writing, or through a friend, 
relative, or other person. 

(2) There was a death or serious ill-
ness in your immediate family. 

(3) Important records were destroyed 
or damaged by fire or other accidental 
cause. 

(4) You were trying very hard to find 
necessary information to support your 
claim but did not find the information 
within the stated time periods. 

(5) You asked us for additional infor-
mation explaining our action within 
the time limit, and within 60 days of 
receiving the explanation you re-
quested reconsideration or a hearing, 
or within 30 days of receiving the ex-
planation you requested Appeal Coun-
cil review or filed a civil suit. 

(6) We gave you incorrect or incom-
plete information about when and how 
to request administrative review or to 
file a civil suit. 

(7) You did not receive notice of the 
determination or decision. 

(8) You sent the request to another 
Government agency in good faith with-
in the time limit and the request did 
not reach us until after the time period 
had expired. 

(9) Unusual or unavoidable cir-
cumstances exist, including the cir-
cumstances described in paragraph 
(a)(4) of this section, which show that 
you could not have known of the need 
to file timely, or which prevented you 
from filing timely. 

[45 FR 52081, Aug. 5, 1980, as amended at 59 
FR 1634, Jan. 12, 1994] 

§ 404.913 Reconsideration procedures. 
(a) Case review. With the exception of 

the type of case described in paragraph 
(b) of this section, the reconsideration 
process consists of a case review. Under 
a case review procedure, we will give 
you and the other parties to the recon-
sideration an opportunity to present 
additional evidence to us. The official 
who reviews your case will then make 
a reconsidered determination based on 
all of this evidence. 

(b) Disability hearing. If you have been 
receiving benefits based on disability 
and you request reconsideration of an 
initial or revised determination that, 
based on medical factors, you are not 
now disabled, we will give you and the 
other parties to the reconsideration an 
opportunity for a disability hearing. 
(See §§ 404.914 through 404.918.) 

[51 FR 300, Jan. 3, 1986] 

VerDate Mar<15>2010 15:32 Jul 21, 2014 Jkt 232067 PO 00000 Frm 00250 Fmt 8010 Sfmt 8010 Y:\SGML\232067.XXX 232067pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



241 

Social Security Administration § 404.915 

§ 404.914 Disability hearing—general. 

(a) Availability. We will provide you 
with an opportunity for a disability 
hearing if: 

(1) You have been receiving benefits 
based on a medical impairment that 
renders you disabled; 

(2) We have made an initial or revised 
determination based on medical factors 
that you are not now disabled because 
your impairment: 

(i) Has ceased; 
(ii) Did not exist; or 
(iii) Is no longer disabling; and 
(3) You make a timely request for re-

consideration of the initial or revised 
determination. 

(b) Scope. The disability hearing will 
address only the initial or revised de-
termination, based on medical factors, 
that you are not now disabled. Any 
other issues which arise in connection 
with your request for reconsideration 
will be reviewed in accordance with the 
reconsideration procedures described in 
§ 404.913(a). 

(c) Time and place—(1) General. Either 
the State agency or the Associate Com-
missioner for Disability Determina-
tions or his or her delegate, as appro-
priate, will set the time and place of 
your disability hearing. We will send 
you a notice of the time and place of 
your disability hearing at least 20 days 
before the date of the hearing. You 
may be expected to travel to your dis-
ability hearing. (See §§ 404.999a–404.999d 
regarding reimbursement for travel ex-
penses.) 

(2) Change of time or place. If you are 
unable to travel or have some other 
reason why you cannot attend your dis-
ability hearing at the scheduled time 
or place, you should request at the ear-
liest possible date that the time or 
place of your hearing be changed. We 
will change the time or place if there is 
good cause for doing so under the 
standards in § 404.936 (c) and (d). 

(d) Combined issues. If a disability 
hearing is available to you under para-
graph (a) of this section, and you file a 
new application for benefits while your 
request for reconsideration is still 
pending, we may combine the issues on 
both claims for the purpose of the dis-
ability hearing and issue a combined 
initial/reconsidered determination 

which is binding with respect to the 
common issues on both claims. 

(e) Definition. For purposes of the 
provisions regarding disability hear-
ings (§§ 404.914 through 404.918) we, us or 
our means the Social Security Admin-
istration or the State agency. 

[51 FR 300, Jan. 3, 1986, as amended at 51 FR 
8808, Mar. 14, 1986; 71 FR 10427, Mar. 1, 2006] 

§ 404.915 Disability hearing—disability 
hearing officers. 

(a) General. Your disability hearing 
will be conducted by a disability hear-
ing officer who was not involved in 
making the determination you are ap-
pealing. The disability hearing officer 
will be an experienced disability exam-
iner, regardless of whether he or she is 
appointed by a State agency or by the 
Associate Commissioner for Disability 
Determinations or his or her delegate, 
as described in paragraphs (b) and (c) of 
this section. 

(b) State agency hearing officers—(1) 
Appointment of State agency hearing offi-
cers. If a State agency made the initial 
or revised determination that you are 
appealing, the disability hearing offi-
cer who conducts your disability hear-
ing may be appointed by a State agen-
cy. If the disability hearing officer is 
appointed by a State agency, that indi-
vidual will be employed by an adjudica-
tory unit of the State agency other 
than the adjudicatory unit which made 
the determination you are appealing. 

(2) State agency defined. For purposes 
of this subpart, State agency means the 
adjudicatory component in the State 
which issues disability determinations. 

(c) Federal hearing officers. The dis-
ability hearing officer who conducts 
your disability hearing will be ap-
pointed by the Associate Commissioner 
for Disability Determinations or his or 
her delegate if: 

(1) A component of our office other 
than a State agency made the deter-
mination you are appealing; or 

(2) The State agency does not appoint 
a disability hearing officer to conduct 
your disability hearing under para-
graph (b) of this section. 

[51 FR 301, Jan. 3, 1986, as amended at 71 FR 
10428, Mar. 1, 2006] 
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§ 404.916 Disability hearing—proce-
dures. 

(a) General. The disability hearing 
will enable you to introduce evidence 
and present your views to a disability 
hearing officer if you are dissatisfied 
with an initial or revised initial deter-
mination, based on medical factors, 
that you are not now disabled as de-
scribed in § 404.914(a)(2). 

(b) Your procedural rights. We will ad-
vise you that you have the following 
procedural rights in connection with 
the disability hearing process: 

(1) You may request that we assist 
you in obtaining pertinent evidence for 
your disability hearing and, if nec-
essary, that we issue a subpoena to 
compel the production of certain evi-
dence or testimony. We will follow sub-
poena procedures similar to those de-
scribed in § 404.950(d) for the adminis-
trative law judge hearing process; 

(2) You may have a representative at 
the hearing appointed under subpart R 
of this part, or you may represent 
yourself; 

(3) You or your representative may 
review the evidence in your case file, 
either on the date of your hearing or at 
an earlier time at your request, and 
present additional evidence; 

(4) You may present witnesses and 
question any witnesses at the hearing; 

(5) You may waive your right to ap-
pear at the hearing. If you do not ap-
pear at the hearing, the disability 
hearing officer will prepare and issue a 
written reconsidered determination 
based on the information in your case 
file. 

(c) Case preparation. After you re-
quest reconsideration, your case file 
will be reviewed and prepared for the 
hearing. This review will be conducted 
in the component of our office (includ-
ing a State agency) that made the ini-
tial or revised determination, by per-
sonnel who were not involved in mak-
ing the initial or revised determina-
tion. Any new evidence you submit in 
connection with your request for re-
consideration will be included in this 
review. If necessary, further develop-
ment of the evidence, including ar-
rangements for medical examinations, 
will be undertaken by this component. 
After the case file is prepared for the 
hearing, it will be forwarded by this 

component to the disability hearing of-
ficer for a hearing. If necessary, the 
case file may be sent back to this com-
ponent at any time prior to the 
issuance of the reconsidered deter-
mination for additional development. 
Under paragraph (d) of this section, 
this component has the authority to 
issue a favorable reconsidered deter-
mination at any time in its develop-
ment process. 

(d) Favorable reconsideration deter-
mination without a hearing. If all the 
evidence in your case file supports a 
finding that you are now disabled, ei-
ther the component that prepares your 
case for hearing under paragraph (c) or 
the disability hearing officer will issue 
a written favorable reconsideration de-
termination, even if a disability hear-
ing has not yet been held. 

(e) Opportunity to submit additional 
evidence after the hearing. At your re-
quest, the disability hearing officer 
may allow up to 15 days after your dis-
ability hearing for receipt of evidence 
which is not available at the hearing, 
if: 

(1) The disability hearing officer de-
termines that the evidence has a direct 
bearing on the outcome of the hearing; 
and 

(2) The evidence could not have been 
obtained before the hearing. 

(f) Opportunity to review and comment 
on evidence obtained or developed by us 
after the hearing. If, for any reason, ad-
ditional evidence is obtained or devel-
oped by us after your disability hear-
ing, and all evidence taken together 
can be used to support a reconsidered 
determination that is unfavorable to 
you with regard to the medical factors 
of eligibility, we will notify you, in 
writing, and give you an opportunity to 
review and comment on the additional 
evidence. You will be given 10 days 
from the date you receive our notice to 
submit your comments (in writing or, 
in appropriate cases, by telephone), un-
less there is good cause for granting 
you additional time, as illustrated by 
the examples in § 404.911(b). Your com-
ments will be considered before a re-
considered determination is issued. If 
you believe that it is necessary to have 
further opportunity for a hearing with 
respect to the additional evidence, a 
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supplementary hearing may be sched-
uled at your request. Otherwise, we 
will ask for your written comments on 
the additional evidence, or, in appro-
priate cases, for your telephone com-
ments. 

[51 FR 301, Jan. 3, 1986] 

§ 404.917 Disability hearing—disability 
hearing officer’s reconsidered de-
termination. 

(a) General. The disability hearing of-
ficer who conducts your disability 
hearing will prepare and will also issue 
a written reconsidered determination, 
unless: 

(1) The disability hearing officer 
sends the case back for additional de-
velopment by the component that pre-
pared the case for the hearing, and that 
component issues a favorable deter-
mination, as permitted by § 404.916(c); 

(2) It is determined that you are en-
gaging in substantial gainful activity 
and that you are therefore not dis-
abled; or 

(3) The reconsidered determination 
prepared by the disability hearing offi-
cer is reviewed under § 404.918. 

(b) Content. The disability hearing of-
ficer’s reconsidered determination will 
give the findings of fact and the rea-
sons for the reconsidered determina-
tion. The disability hearing officer 
must base the reconsidered determina-
tion on the preponderance of the evi-
dence offered at the disability hearing 
or otherwise included in your case file. 

(c) Notice. We will mail you and the 
other parties a notice of reconsidered 
determination in accordance with 
§ 404.922. 

(d) Effect. The disability hearing offi-
cer’s reconsidered determination, or, if 
it is changed under § 404.918, the recon-
sidered determination that is issued by 
the Associate Commissioner for Dis-
ability Determinations or his or her 
delegate, is binding in accordance with 
§ 404.921, subject to the exceptions spec-
ified in that section. 

[51 FR 302, Jan. 3, 1986, as amended at 71 FR 
10428, Mar. 1, 2006; 73 FR 76943, Dec. 18, 2008] 

§ 404.918 Disability hearing—review of 
the disability hearing officer’s re-
considered determination before it 
is issued. 

(a) General. The Associate Commis-
sioner for Disability Determinations or 
his or her delegate may select a sample 
of disability hearing officers’ reconsid-
ered determinations, before they are 
issued, and review any such case to de-
termine its correctness on any grounds 
he or she deems appropriate. The Asso-
ciate Commissioner or his or her dele-
gate shall review any case within the 
sample if: 

(1) There appears to be an abuse of 
discretion by the hearing officer; 

(2) There is an error of law; or 
(3) The action, findings or conclu-

sions of the disability hearing officer 
are not supported by substantial evi-
dence. 

NOTE TO PARAGRAPH (a): If the review indi-
cates that the reconsidered determination 
prepared by the disability hearing officer is 
correct, it will be dated and issued imme-
diately upon completion of the review. If the 
reconsidered determination prepared by the 
disability hearing officer is found by the As-
sociate Commissioner or his or her delegate 
to be deficient, it will be changed as de-
scribed in paragraph (b) of this section. 

(b) Methods of correcting deficiencies in 
the disability hearing officer’s reconsid-
ered determination. If the reconsidered 
determination prepared by the dis-
ability hearing officer is found by the 
Associate Commissioner for Disability 
Determinations or his or her delegate 
to be deficient, the Associate Commis-
sioner or his or her delegate will take 
appropriate action to assure that the 
deficiency is corrected before a recon-
sidered determination is issued. The 
action taken by the Associate Commis-
sioner or his or her delegate will take 
one of two forms: 

(1) The Associate Commissioner or 
his or her delegate may return the case 
file either to the component respon-
sible for preparing the case for hearing 
or to the disability hearing officer, for 
appropriate further action; or 

(2) The Associate Commissioner or 
his or her delegate may issue a written 
reconsidered determination which cor-
rects the deficiency. 

(c) Further action on your case if it is 
sent back by the Associate Commissioner 
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for Disability Determinations or his or her 
delegate either to the component that pre-
pared your case for hearing or to the dis-
ability hearing officer. If the Associate 
Commissioner for Disability Deter-
minations or his or her delegate sends 
your case back either to the compo-
nent responsible for preparing the case 
for hearing or to the disability hearing 
officer for appropriate further action, 
as provided in paragraph (b)(1) of this 
section, any additional proceedings in 
your case will be governed by the dis-
ability hearing procedures described in 
§ 404.916(f) or if your case is returned to 
the disability hearing officer and an 
unfavorable determination is indi-
cated, a supplementary hearing may be 
scheduled for you before a reconsidered 
determination is reached in your case. 

(d) Opportunity to comment before the 
Associate Commissioner for Disability De-
terminations or his or her delegate issues 
a reconsidered determination that is unfa-
vorable to you. If the Associate Com-
missioner for Disability Determina-
tions or his or her delegate proposes to 
issue a reconsidered determination as 
described in paragraph (b)(2) of this 
section, and that reconsidered deter-
mination is unfavorable to you, he or 
she will send you a copy of the pro-
posed reconsidered determination with 
an explanation of the reasons for it, 
and will give you an opportunity to 
submit written comments before it is 
issued. At your request, you will also 
be given an opportunity to inspect the 
pertinent materials in your case file, 
including the reconsidered determina-
tion prepared by the disability hearing 
officer, before submitting your com-
ments. You will be given 10 days from 
the date you receive the Associate 
Commissioner’s notice of proposed ac-
tion to submit your written comments, 
unless additional time is necessary to 
provide access to the pertinent file ma-
terials or there is good cause for pro-
viding more time, as illustrated by the 
examples in § 404.911(b). The Associate 
Commissioner or his or her delegate 
will consider your comments before 
taking any further action on your case. 

[71 FR 10428, Mar. 1, 2006] 

§ 404.919 Notice of another person’s re-
quest for reconsideration. 

If any other person files a request for 
reconsideration of the initial deter-
mination in your case, we shall notify 
you at your last known address before 
we reconsider the initial determina-
tion. We shall also give you an oppor-
tunity to present any evidence you 
think helpful to the reconsidered deter-
mination. 

[45 FR 52081, Aug. 5, 1980. Redesignated at 51 
FR 302, Jan. 3, 1986] 

§ 404.920 Reconsidered determination. 

After you or another person requests 
a reconsideration, we will review the 
evidence we considered in making the 
initial determination and any other 
evidence we receive. We will make our 
determination based on the preponder-
ance of the evidence. 

[73 FR 76943, Dec. 18, 2008] 

§ 404.921 Effect of a reconsidered de-
termination. 

The reconsidered determination is 
binding unless— 

(a) You or any other party to the re-
consideration requests a hearing before 
an administrative law judge within the 
stated time period and a decision is 
made; 

(b) The expedited appeals process is 
used; or 

(c) The reconsidered determination is 
revised. 

[51 FR 302, Jan. 3, 1986] 

§ 404.922 Notice of a reconsidered de-
termination. 

We shall mail a written notice of the 
reconsidered determination to the par-
ties at their last known address. We 
shall state the specific reasons for the 
determination and tell you and any 
other parties of the right to a hearing. 
If it is appropriate, we will also tell 
you and any other parties how to use 
the expedited appeals process. 

[45 FR 52081, Aug. 5, 1980. Redesignated at 51 
FR 302, Jan. 3, 1986] 
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EXPEDITED APPEALS PROCESS 

§ 404.923 Expedited appeals process— 
general. 

By using the expedited appeals proc-
ess you may go directly to a Federal 
district court without first completing 
the administrative review process that 
is generally required before the court 
will hear your case. 

§ 404.924 When the expedited appeals 
process may be used. 

You may use the expedited appeals 
process if all of the following require-
ments are met: 

(a) We have made an initial and a re-
considered determination; an adminis-
trative law judge has made a hearing 
decision; or Appeals Council review has 
been requested, but a final decision has 
not been issued. 

(b) You are a party to the reconsid-
ered determination or the hearing deci-
sion. 

(c) You have submitted a written re-
quest for the expedited appeals process. 

(d) You have claimed, and we agree, 
that the only factor preventing a favor-
able determination or decision is a pro-
vision in the law that you believe is 
unconstitutional. 

(e) If you are not the only party, all 
parties to the determination or deci-
sion agree to request the expedited ap-
peals process. 

§ 404.925 How to request expedited ap-
peals process. 

(a) Time of filing request. You may re-
quest the expedited appeals process— 

(1) Within 60 days after the date you 
receive notice of the reconsidered de-
termination (or within the extended 
time period if we extend the time as 
provided in paragraph (c) of this sec-
tion); 

(2) At any time after you have filed a 
timely request for a hearing but before 
you receive notice of the administra-
tive law judge’s decision; 

(3) Within 60 days after the date you 
receive a notice of the administrative 
law judge’s decision or dismissal (or 
within the extended time period if we 
extend the time as provided in para-
graph (c) of this section); or 

(4) At any time after you have filed a 
timely request for Appeals Council re-

view, but before you receive notice of 
the Appeals Council’s action. 

(b) Place of filing request. You may file 
a written request for the expedited ap-
peals process at one of our offices, the 
Veterans Administration Regional Of-
fice in the Philippines, or an office of 
the Railroad Retirement Board if you 
have 10 or more years of service in the 
railroad industry. 

(c) Extension of time to request expe-
dited appeals process. If you want to use 
the expedited appeals process but do 
not request it within the stated time 
period, you may ask for more time to 
submit your request. Your request for 
an extension of time must be in writing 
and must give the reasons why the re-
quest for the expedited appeals process 
was not filed within the stated time pe-
riod. If you show that you had good 
cause for missing the deadline, the 
time period will be extended. To deter-
mine whether good cause exists, we use 
the standards explained in § 404.911. 

§ 404.926 Agreement in expedited ap-
peals process. 

If you meet all the requirements nec-
essary for the use of the expedited ap-
peals process, our authorized represent-
ative shall prepare an agreement. The 
agreement must be signed by you, by 
every other party to the determination 
or decision and by our authorized rep-
resentative. The agreement must pro-
vide that— 

(a) The facts in your claim are not in 
dispute; 

(b) The sole issue in dispute is wheth-
er a provision of the Act that applies to 
your case is unconstitutional; 

(c) Except for your belief that a pro-
vision of the Act is unconstitutional, 
you agree with our interpretation of 
the law; 

(d) If the provision of the Act that 
you believe is unconstitutional were 
not applied to your case, your claim 
would be allowed; and 

(e) Our determination or the decision 
is final for the purpose of seeking judi-
cial review. 

§ 404.927 Effect of expedited appeals 
process agreement. 

After an expedited appeals process 
agreement is signed, you will not need 
to complete the remaining steps of the 
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administrative review process. Instead, 
you may file an action in a Federal dis-
trict court within 60 days after the 
date you receive notice (a signed copy 
of the agreement will be mailed to you 
and will constitute notice) that the 
agreement has been signed by our au-
thorized representative. 

[45 FR 52081, Aug. 5, 1980, as amended at 49 
FR 46369, Nov. 26, 1984] 

§ 404.928 Expedited appeals process 
request that does not result in 
agreement. 

If you do not meet all of the require-
ments necessary to use the expedited 
appeals process, we shall tell you that 
your request to use this process is de-
nied and that your request will be con-
sidered as a request for a hearing or 
Appeals Council review, whichever is 
appropriate. 

HEARING BEFORE AN ADMINISTRATIVE 
LAW JUDGE 

§ 404.929 Hearing before an adminis-
trative law judge—general. 

If you are dissatisfied with one of the 
determinations or decisions listed in 
§ 404.930 you may request a hearing. 
The Associate Commissioner for Hear-
ings and Appeals, or his or her dele-
gate, shall appoint an administrative 
law judge to conduct the hearing. If 
circumstances warrant, the Associate 
Commissioner, or his or her delegate, 
may assign your case to another ad-
ministrative law judge. At the hearing 
you may appear in person or by video 
teleconferencing, submit new evidence, 
examine the evidence used in making 
the determination or decision under re-
view, and present and question wit-
nesses. The administrative law judge 
who conducts the hearing may ask you 
questions. He or she shall issue a deci-
sion based on the hearing record. If you 
waive your right to appear at the hear-
ing, either in person or by video tele-
conferencing, the administrative law 
judge will make a decision based on the 
evidence that is in the file and any new 
evidence that may have been submitted 
for consideration. 

[68 FR 5218, Feb. 3, 2003] 

§ 404.930 Availability of a hearing be-
fore an administrative law judge. 

(a) You or another party may request 
a hearing before an administrative law 
judge if we have made— 

(1) A reconsidered determination; 
(2) A revised determination of an ini-

tial determination, unless the revised 
determination concerns the issue of 
whether, based on medical factors, you 
are disabled; 

(3) A reconsideration of a revised ini-
tial determination concerning the issue 
of whether, based on medical factors, 
you are disabled; 

(4) A revised reconsidered determina-
tion; 

(5) A revised decision based on evi-
dence not included in the record on 
which the prior decision was based; 

(6) An initial determination denying 
waiver of adjustment or recovery of an 
overpayment based on a personal con-
ference (see § 404.506); or 

(7) An initial determination denying 
waiver of adjustment or recovery of an 
overpayment based on a review of the 
written evidence of record (see 
§ 404.506), and the determination was 
made concurrent with, or subsequent 
to, our reconsideration determination 
regarding the underlying overpayment 
but before an administrative law judge 
holds a hearing. 

(b) We will hold a hearing only if you 
or another party to the hearing file a 
written request for a hearing. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 61 FR 56132, Oct. 31, 1996; 
73 FR 2415, Jan. 15, 2008; 76 FR 24806, May 3, 
2011] 

§ 404.932 Parties to a hearing before 
an administrative law judge. 

(a) Who may request a hearing. You 
may request a hearing if a hearing is 
available under § 404.930. In addition, a 
person who shows in writing that his or 
her rights may be adversely affected by 
the decision may request a hearing. 

(b) Who are parties to a hearing. After 
a request for a hearing is made, you, 
the other parties to the initial, recon-
sidered, or revised determination, and 
any other person who shows in writing 
that his or her rights may be adversely 
affected by the hearing, are parties to 
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the hearing. In addition, any other per-
son may be made a party to the hear-
ing if his or her rights may be ad-
versely affected by the decision, and we 
notify the person to appear at the hear-
ing or to present evidence supporting 
his or her interest. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 75 FR 39160, July 8, 2010] 

§ 404.933 How to request a hearing be-
fore an administrative law judge. 

(a) Written request. You may request a 
hearing by filing a written request. 
You should include in your request— 

(1) The name and social security 
number of the wage earner; 

(2) The reasons you disagree with the 
previous determination or decision; 

(3) A statement of additional evi-
dence to be submitted and the date you 
will submit it; and 

(4) The name and address of any des-
ignated representative. 

(b) When and where to file. The re-
quest must be filed— 

(1) Within 60 days after the date you 
receive notice of the previous deter-
mination or decision (or within the ex-
tended time period if we extend the 
time as provided in paragraph (c) of 
this section); 

(2) At one of our offices, the Veterans 
Administration Regional Office in the 
Philippines, or an office of the Railroad 
Retirement Board for persons having 10 
or more years of service in the railroad 
industry. 

(c) Extension of time to request a hear-
ing. If you have a right to a hearing but 
do not request one in time, you may 
ask for more time to make your re-
quest. The request for an extension of 
time must be in writing and it must 
give the reasons why the request for a 
hearing was not filed within the stated 
time period. You may file your request 
for an extension of time at one of our 
offices. If you show that you had good 
cause for missing the deadline, the 
time period will be extended. To deter-
mine whether good cause exists, we use 
the standards explained in § 404.911. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.935 Submitting evidence prior to 
a hearing before an administrative 
law judge. 

If possible, the evidence or a sum-
mary of evidence you wish to have con-
sidered at the hearing should be sub-
mitted to the administrative law judge 
with the request for hearing or within 
10 days after filing the request. Each 
party shall make every effort to be 
sure that all material evidence is re-
ceived by the administrative law judge 
or is available at the time and place set 
for the hearing. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.936 Time and place for a hearing 
before an administrative law judge. 

(a) General. We may set the time and 
place for any hearing. We may change 
the time and place, if it is necessary. 
After sending you reasonable notice of 
the proposed action, the administrative 
law judge may adjourn or postpone the 
hearing or reopen it to receive addi-
tional evidence any time before he or 
she notifies you of a hearing decision. 

(b) Where we hold hearings. We hold 
hearings in the 50 States, the District 
of Columbia, American Samoa, Guam, 
the Northern Mariana Islands, the 
Commonwealth of Puerto Rico and the 
Virgin Islands. The ‘‘place’’ of the 
hearing is the hearing office or other 
site(s) at which you and any other par-
ties to the hearing are located when 
you make your appearance(s) before 
the administrative law judge, whether 
in person or by video teleconferencing. 

(c) Determining how appearances will 
be made. In setting the time and place 
of the hearing, we will consider the fol-
lowing: 

(1) We will consult with the adminis-
trative law judge to determine the sta-
tus of case preparation and to deter-
mine whether your appearance, or the 
appearance of any other party to the 
hearing, will be made in person or by 
video teleconferencing. The adminis-
trative law judge will determine that 
your appearance, or the appearance of 
any other party to the hearing, be con-
ducted by video teleconferencing if 
video teleconferencing equipment is 
available to conduct the appearance, 
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use of video teleconferencing to con-
duct the appearance would be more ef-
ficient than conducting the appearance 
in person, and the administrative law 
judge determines that there is no cir-
cumstance in the particular case that 
prevents the use of video teleconfer-
encing to conduct the appearance. You 
or any other party to the hearing may 
request to appear at the hearing by 
telephone. The administrative law 
judge will allow you or any other party 
to the hearing to appear by telephone 
if the administrative law judge deter-
mines that extraordinary cir-
cumstances prevent you or the other 
party who makes the request from ap-
pearing at the hearing in person or by 
video teleconferencing. 

(2) The administrative law judge will 
determine whether any person other 
than you or any other party to the 
hearing, including a medical expert or 
a vocational expert, will appear at the 
hearing in person, by video teleconfer-
encing, or by telephone. If you or any 
other party to the hearing objects to 
any other person appearing by video 
teleconferencing or by telephone, the 
administrative law judge will decide, 
either in writing or at the hearing, 
whether to have that person appear in 
person, by video teleconferencing, or 
by telephone. The administrative law 
judge will direct a person, other than 
you or any other party to the hearing 
if we are notified as provided in para-
graph (e) of this section that you or 
any other party to the hearing objects 
to appearing by video teleconferencing, 
to appear by video teleconferencing or 
telephone when the administrative law 
judge determines: 

(i) Video teleconferencing or tele-
phone equipment is available; 

(ii) Use of video teleconferencing or 
telephone equipment would be more ef-
ficient than conducting an examina-
tion of a witness in person, and; 

(iii) The ALJ determines there is no 
other reason why video teleconfer-
encing or telephone should not be used. 

(d) Objecting to the time or place of the 
hearing. If you object to the time or 
place of your hearing, you must notify 
us at the earliest possible opportunity 
before the time set for the hearing. 
You must state the reason for your ob-
jection and state the time and place 

you want the hearing to be held. If at 
all possible, the request should be in 
writing. We will change the time or 
place of the hearing if the administra-
tive law judge finds you have good 
cause, as determined under paragraphs 
(e) and (f) of this section. Section 
404.938 provides procedures we will fol-
low when you do not respond to a no-
tice of hearing. 

(e) Good cause for changing the time or 
place. If you have been scheduled to ap-
pear for your hearing by video tele-
conferencing and you notify us as pro-
vided in paragraph (d) of this section 
that you object to appearing in that 
way, the administrative law judge will 
find your wish not to appear by video 
teleconferencing to be a good reason 
for changing the time or place of your 
scheduled hearing and we will resched-
ule your hearing for a time and place 
at which you may make your appear-
ance before the administrative law 
judge in person. The administrative 
law judge will also find good cause for 
changing the time or place of your 
scheduled hearing, and we will resched-
ule your hearing, if your reason is one 
of the following circumstances and is 
supported by the evidence: 

(1) You or your representative are 
unable to attend or to travel to the 
scheduled hearing because of a serious 
physical or mental condition, incapaci-
tating injury, or death in the family; 
or 

(2) Severe weather conditions make 
it impossible to travel to the hearing. 

(f) Good cause in other circumstances. 
In determining whether good cause ex-
ists in circumstances other than those 
set out in paragraph (e) of this section, 
the administrative law judge will con-
sider your reason for requesting the 
change, the facts supporting it, and the 
impact of the proposed change on the 
efficient administration of the hearing 
process. Factors affecting the impact 
of the change include, but are not lim-
ited to, the effect on the processing of 
other scheduled hearings, delays which 
might occur in rescheduling your hear-
ing, and whether any prior changes 
were granted to you. Examples of such 
other circumstances, which you might 
give for requesting a change in the 
time or place of the hearing, include, 
but are not limited to, the following: 
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(1) You have attempted to obtain a 
representative but need additional 
time; 

(2) Your representative was ap-
pointed within 30 days of the scheduled 
hearing and needs additional time to 
prepare for the hearing; 

(3) Your representative has a prior 
commitment to be in court or at an-
other administrative hearing on the 
date scheduled for the hearing; 

(4) A witness who will testify to facts 
material to your case would be un-
available to attend the scheduled hear-
ing and the evidence cannot be other-
wise obtained; 

(5) Transportation is not readily 
available for you to travel to the hear-
ing; 

(6) You live closer to another hearing 
site; or 

(7) You are unrepresented, and you 
are unable to respond to the notice of 
hearing because of any physical, men-
tal, educational, or linguistic limita-
tions (including any lack of facility 
with the English language) which you 
may have. 

(g) Consultation procedures. Before we 
exercise the authority to set the time 
and place for an administrative law 
judge’s hearings, we will consult with 
the appropriate hearing office chief ad-
ministrative law judge to determine if 
there are any reasons why we should 
not set the time and place of the ad-
ministrative law judge’s hearings. If 
the hearing office chief administrative 
law judge does not state a reason that 
we believe justifies the limited number 
of hearings scheduled by the adminis-
trative law judge, we will then consult 
with the administrative law judge be-
fore deciding whether to begin to exer-
cise our authority to set the time and 
place for the administrative law 
judge’s hearings. If the hearing office 
chief administrative law judge states a 
reason that we believe justifies the 
limited number of hearings scheduled 
by the administrative law judge, we 
will not exercise our authority to set 
the time and place for the administra-
tive law judge’s hearings. We will work 
with the hearing office chief adminis-
trative law judge to identify those cir-
cumstances where we can assist the ad-
ministrative law judge and address any 

impediment that may affect the sched-
uling of hearings. 

(h) Pilot program. The provisions of 
the first and second sentences of para-
graph (a), the first sentence of para-
graph (c)(1), and paragraph (g) of this 
section are a pilot program. These pro-
visions will no longer be effective on 
August 9, 2014, unless we terminate 
them earlier or extend them beyond 
that date by notice of a final rule in 
the FEDERAL REGISTER. 

[68 FR 5218, Feb. 3, 2003, as amended at 75 FR 
39160, July 8, 2010; 78 FR 29626, May 21, 2013; 
78 FR 45452, July 29, 2013] 

§ 404.937 Protecting the safety of the 
public and our employees in our 
hearing process. 

(a) Notwithstanding any other provi-
sion in this part or part 422 of this 
chapter, we are establishing the proce-
dures set out in this section to ensure 
the safety of the public and our em-
ployees in our hearing process. 

(b)(1) At the request of any hearing 
office employee, the Hearing Office 
Chief Administrative Law Judge will 
determine, after consultation with the 
presiding administrative law judge, 
whether a claimant or other individual 
poses a reasonable threat to the safety 
of our employees or other participants 
in the hearing. The Hearing Office 
Chief Administrative Law Judge will 
find that a claimant or other indi-
vidual poses a threat to the safety of 
our employees or other participants in 
the hearing when he or she determines 
that the individual has made a threat 
and there is a reasonable likelihood 
that the claimant or other individual 
could act on the threat or when evi-
dence suggests that a claimant or 
other individual poses a threat. In 
making a finding under this paragraph, 
the Hearing Office Chief Administra-
tive Law Judge will consider all rel-
evant evidence, including any informa-
tion we have in the claimant’s record 
and any information we have regarding 
the claimant’s or other individual’s 
past conduct. 

(2) If the Hearing Office Chief Admin-
istrative Law Judge determines that 
the claimant or other individual poses 
a reasonable threat to the safety of our 
employees or other participants in the 
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hearing, the Hearing Office Chief Ad-
ministrative Law Judge will either: 

(i) Require the presence of a security 
guard at the hearing; or 

(ii) Require that the hearing be con-
ducted by video teleconference or by 
telephone. 

(c) If we have banned a claimant from 
any of our facilities, we will provide 
the claimant with the opportunity for 
a hearing that will be conducted by 
telephone. 

(d) The actions of the Hearing Office 
Chief Administrative Law Judge taken 
under this section are final and not 
subject to further review. 

[76 FR 13508, Mar. 14, 2011, as amended at 77 
FR 10658, Feb. 23, 2012] 

§ 404.938 Notice of a hearing before an 
administrative law judge. 

(a) Issuing the notice. After we set the 
time and place of the hearing, we will 
mail notice of the hearing to you at 
your last known address, or give the 
notice to you by personal service, un-
less you have indicated in writing that 
you do not wish to receive this notice. 
The notice will be mailed or served at 
least 20 days before the hearing. 

(b) Notice information. The notice of 
hearing will contain a statement of the 
specific issues to be decided and tell 
you that you may designate a person to 
represent you during the proceedings. 
The notice will also contain an expla-
nation of the procedures for requesting 
a change in the time or place of your 
hearing, a reminder that if you fail to 
appear at your scheduled hearing with-
out good cause the administrative law 
judge may dismiss your hearing re-
quest, and other information about the 
scheduling and conduct of your hear-
ing. You will also be told if your ap-
pearance or that of any other person is 
scheduled to be made in person, by 
video teleconferencing, or, for a person 
other than you or any other party to 
the hearing, by telephone. If we have 
scheduled you to appear at the hearing 
by video teleconferencing, the notice of 
hearing will tell you that the scheduled 
place for the hearing is a video tele-
conferencing site and explain what it 
means to appear at your hearing by 
video teleconferencing. The notice will 
also tell you how you may let us know 
if you do not want to appear by video 

teleconferencing and want, instead, to 
have your hearing at a time and place 
where you may appear in person before 
the administrative law judge. The no-
tice will also tell you that you may ask 
us if you want to appear by telephone, 
and that the administrative law judge 
will grant your request if he or she de-
termines that extraordinary cir-
cumstances prevent you from appear-
ing in person or by video teleconfer-
encing. 

(c) Acknowledging the notice of hear-
ing. The notice of hearing will ask you 
to return a form to let us know that 
you received the notice. If you or your 
representative do not acknowledge re-
ceipt of the notice of hearing, we will 
attempt to contact you for an expla-
nation. If you tell us that you did not 
receive the notice of hearing, an 
amended notice will be sent to you by 
certified mail. See § 404.936 for the pro-
cedures we will follow in deciding 
whether the time or place of your 
scheduled hearing will be changed if 
you do not respond to the notice of 
hearing. 

[68 FR 5219, Feb. 3, 2003, as amended at 75 FR 
39160, July 8, 2010; 78 FR 29627, May 21, 2013] 

§ 404.939 Objections to the issues. 
If you object to the issues to be de-

cided upon at the hearing, you must 
notify the administrative law judge in 
writing at the earliest possible oppor-
tunity before the time set for the hear-
ing. You must state the reasons for 
your objections. The administrative 
law judge shall make a decision on 
your objections either in writing or at 
the hearing. 

§ 404.940 Disqualification of the ad-
ministrative law judge. 

An administrative law judge shall 
not conduct a hearing if he or she is 
prejudiced or partial with respect to 
any party or has any interest in the 
matter pending for decision. If you ob-
ject to the administrative law judge 
who will conduct the hearing, you 
must notify the administrative law 
judge at your earliest opportunity. The 
administrative law judge shall consider 
your objections and shall decide wheth-
er to proceed with the hearing or with-
draw. If he or she withdraws, the Asso-
ciate Commissioner for Hearings and 
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Appeals, or his or her delegate, will ap-
point another administrative law judge 
to conduct the hearing. If the adminis-
trative law judge does not withdraw, 
you may, after the hearing, present 
your objections to the Appeals Council 
as reasons why the hearing decision 
should be revised or a new hearing held 
before another administrative law 
judge. 

§ 404.941 Prehearing case review. 
(a) General. After a hearing is re-

quested but before it is held, we may, 
for the purposes of a prehearing case 
review, forward the case to the compo-
nent of our office (including a State 
agency) that issued the determination 
being reviewed. That component will 
decide whether it should revise the de-
termination based on the preponder-
ance of the evidence. A revised deter-
mination may be fully or partially fa-
vorable to you. A prehearing case re-
view will not delay the scheduling of a 
hearing unless you agree to continue 
the review and delay the hearing. If the 
prehearing case review is not com-
pleted before the date of the hearing, 
the case will be sent to the administra-
tive law judge unless a favorable re-
vised determination is in process or 
you and the other parties to the hear-
ing agree in writing to delay the hear-
ing until the review is completed. 

(b) When a prehearing case review may 
be conducted. We may conduct a pre-
hearing case review if— 

(1) Additional evidence is submitted; 
(2) There is an indication that addi-

tional evidence is available; 
(3) There is a change in the law or 

regulation; or 
(4) There is an error in the file or 

some other indication that the prior 
determination may be revised. 

(c) Notice of a prehearing revised deter-
mination. If we revise the determina-
tion in a prehearing case review, we 
will mail a written notice of the re-
vised determination to all parties at 
their last known addresses. We will 
state the basis for the revised deter-
mination and advise all parties of the 
effect of the revised determination on 
the request for a hearing. 

(d) Effect of a fully favorable revised 
determination. If the revised determina-
tion is fully favorable to you, we will 

tell you in the notice that an adminis-
trative law judge will dismiss the re-
quest for a hearing. We will also tell 
you that you or another party to the 
hearing may request that the adminis-
trative law judge vacate the dismissal 
and reinstate the request for a hearing 
if you or another party to the hearing 
disagrees with the revised determina-
tion for any reason. If you wish to 
make this request, you must do so in 
writing and send it to us within 60 days 
of the date you receive notice of the 
dismissal. If the request is timely, an 
administrative law judge will vacate 
the dismissal, reinstate the request for 
hearing, and offer you and all parties 
an opportunity for a hearing. The ad-
ministrative law judge will extend the 
time limit if you show that you had 
good cause for missing the deadline. 
The administrative law judge will use 
the standards in § 404.911 to determine 
whether you had good cause. 

(e) Effect of a partially favorable re-
vised determination. If the revised deter-
mination is partially favorable to you, 
we will tell you in the notice what was 
not favorable. We will also tell you 
that an administrative law judge will 
hold the hearing you requested unless 
you and all other parties to the hearing 
agree in writing to dismiss the request 
for a hearing. An administrative law 
judge will dismiss the request for a 
hearing if we receive the written state-
ment(s) agreeing to dismiss the request 
for a hearing before an administrative 
law judge mails a notice of his or her 
hearing decision. 

[45 FR 52081, Aug. 5, 1980, as amended at 73 
FR 76943, Dec. 18, 2008; 75 FR 33168, June 11, 
2010; 76 FR 65369, Oct. 21, 2011] 

§ 404.942 Prehearing proceedings and 
decisions by attorney advisors. 

(a) General. After a hearing is re-
quested but before it is held, an attor-
ney advisor may conduct prehearing 
proceedings as set out in paragraph (c) 
of this section. If after the completion 
of these proceedings we can make a de-
cision that is fully favorable to you 
and all other parties based on the pre-
ponderance of the evidence, an attor-
ney advisor, instead of an administra-
tive law judge, may issue the decision. 
The conduct of the prehearing pro-
ceedings by the attorney advisor will 
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not delay the scheduling of a hearing. 
If the prehearing proceedings are not 
completed before the date of the hear-
ing, the case will be sent to the admin-
istrative law judge unless a fully favor-
able decision is in process or you and 
all other parties to the hearing agree 
in writing to delay the hearing until 
the proceedings are completed. 

(b) When prehearing proceedings may 
be conducted by an attorney advisor. An 
attorney advisor may conduct pre-
hearing proceedings if you have filed a 
claim for benefits based on disability 
and— 

(1) New and material evidence is sub-
mitted; 

(2) There is an indication that addi-
tional evidence is available; 

(3) There is a change in the law or 
regulations; or 

(4) There is an error in the file or 
some other indication that a fully fa-
vorable decision may be issued. 

(c) Nature of the prehearing pro-
ceedings that may be conducted by an at-
torney advisor. As part of the pre-
hearing proceedings, the attorney advi-
sor, in addition to reviewing the exist-
ing record, may— 

(1) Request additional evidence that 
may be relevant to the claim, includ-
ing medical evidence; and 

(2) If necessary to clarify the record 
for the purpose of determining if a 
fully favorable decision is warranted, 
schedule a conference with the parties. 

(d) Notice of a decision by an attorney 
advisor. If an attorney advisor issues a 
fully favorable decision under this sec-
tion, we will mail a written notice of 
the decision to all parties at their last 
known addresses. We will state the 
basis for the decision and advise all 
parties that they may request that an 
administrative law judge reinstate the 
request for a hearing if they disagree 
with the decision for any reason. Any 
party who wants to make this request 
must do so in writing and send it to us 
within 60 days of the date he or she re-
ceives notice of the decision. The ad-
ministrative law judge will extend the 
time limit if the requestor shows good 
cause for missing the deadline. The ad-
ministrative law judge will use the 
standards in § 404.911 to determine 
whether there is good cause. If the re-
quest is timely, an administrative law 

judge will reinstate the request for a 
hearing and offer all parties an oppor-
tunity for a hearing. 

(e) Effect of an attorney advisor’s deci-
sion. An attorney advisor’s decision 
under this section is binding unless— 

(1) You or another party to the hear-
ing submits a timely request that an 
administrative law judge reinstate the 
request for a hearing under paragraph 
(d) of this section; 

(2) The Appeals Council reviews the 
decision on its own motion pursuant to 
§ 404.969 as explained in paragraph (f)(3) 
of this section; or 

(3) The decision of the attorney advi-
sor is revised under the procedures ex-
plained in § 404.987. 

(f) Ancillary provisions. For the pur-
poses of the procedures authorized by 
this section, the regulations of part 404 
shall apply to— 

(1) Authorize an attorney advisor to 
exercise the functions performed by an 
administrative law judge under 
§§ 404.1520a, 404.1526, 404.1527, and 
404.1546. 

(2) Define the term ‘‘decision’’ to in-
clude a decision made by an attorney 
advisor, as well as the decisions identi-
fied in § 404.901; and 

(3) Make the decision of an attorney 
advisor under paragraph (d) of this sec-
tion subject to review by the Appeals 
Council if the Appeals Council decides 
to review the decision of the attorney 
advisor anytime within 60 days after 
the date of the decision under § 404.969. 

(g) Sunset provision. The provisions of 
this section will no longer be effective 
on August 7, 2015, unless we terminate 
them earlier or extend them beyond 
that date by notice of a final rule in 
the FEDERAL REGISTER. 

[60 FR 34131, June 30, 1995, as amended at 63 
FR 35516, June 30, 1998; 64 FR 13678, Mar. 22, 
1999; 64 FR 51893, Sept. 27, 1999; 72 FR 44765, 
Aug. 9, 2007; 73 FR 76944, Dec. 18, 2008; 74 FR 
33328, July 13, 2009; 76 FR 18384, Apr. 4, 2011; 
76 FR 65370, Oct. 21, 2011; 78 FR 45460, July 29, 
2013] 

§ 404.943 Responsibilities of the adju-
dication officer. 

(a)(1) General. Under the procedures 
set out in this section we will test 
modifications to the procedures we fol-
low when you file a request for a hear-
ing before an administrative law judge 
in connection with a claim for benefits 
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based on disability where the question 
of whether you are under a disability 
as defined in § 404.1505 is at issue. These 
modifications will enable us to test the 
effect of having an adjudication officer 
be your primary point of contact after 
you file a hearing request and before 
you have a hearing with an administra-
tive law judge. The tests may be con-
ducted alone, or in combination with 
the tests of the modifications to the 
disability determination procedures 
which we conduct under § 404.906. The 
adjudication officer, working with you 
and your representative, if any, will 
identify issues in dispute, develop evi-
dence, conduct informal conferences, 
and conduct any other prehearing pro-
ceeding as may be necessary. The adju-
dication officer has the authority to 
make a decision fully favorable to you 
if the evidence so warrants. If the adju-
dication officer does not make a deci-
sion on your claim, your hearing re-
quest will be assigned to an adminis-
trative law judge for further pro-
ceedings. 

(2) Procedures for cases included in the 
tests. Prior to commencing tests of the 
adjudication officer position in se-
lected site(s), we will publish a notice 
in the FEDERAL REGISTER. The notice 
will describe where the specific test 
site(s) will be and the duration of the 
test(s). We will also state whether the 
tests of the adjudication officer posi-
tion in each site will be conducted 
alone, or in combination with the tests 
of the modifications to the disability 
determination procedures which we 
conduct under § 404.906. The individuals 
who participate in the test(s) will be 
assigned randomly to a test group in 
each site where the tests are con-
ducted. 

(b)(1) Prehearing procedures conducted 
by an Adjudication Officer. When you 
file a request for a hearing before an 
administrative law judge in connection 
with a claim for benefits based on dis-
ability where the question of whether 
you are under a disability as defined in 
§ 404.1505 is at issue, the adjudication 
officer will conduct an interview with 
you. The interview may take place in 
person, by telephone, or by video-
conference, as the adjudication officer 
determines is appropriate under the 
circumstances of your case. If you file 

a request for an extension of time to 
request a hearing in accordance with 
§ 404.933(c), the adjudication officer 
may develop information on, and may 
decide where the adjudication officer 
issues a fully favorable decision to you 
that you had good cause for missing 
the deadline for requesting a hearing. 
To determine whether you had good 
cause for missing the deadline, the ad-
judication officer will use the stand-
ards contained in § 404.911. 

(2) Representation. The adjudication 
officer will provide you with informa-
tion regarding the hearing process, in-
cluding your right to representation. 
As may be appropriate, the adjudica-
tion officer will provide you with refer-
ral sources for representation, and give 
you copies of necessary documents to 
facilitate the appointment of a rep-
resentative. If you have a representa-
tive, the adjudication officer will con-
duct an informal conference with the 
representative, in person or by tele-
phone, to identify the issues in dispute 
and prepare proposed written agree-
ments for the approval of the adminis-
trative law judge regarding those 
issues which are not in dispute and 
those issues proposed for the hearing. 
If you decide to proceed without rep-
resentation, the adjudication officer 
may hold an informal conference with 
you. If you obtain representation after 
the adjudication officer has concluded 
that your case is ready for a hearing, 
the administrative law judge will re-
turn your case to the adjudication offi-
cer who will conduct an informal con-
ference with you and your representa-
tive. 

(3) Evidence. You, or your representa-
tive, may submit, or may be asked to 
obtain and submit, additional evidence 
to the adjudication officer. As the adju-
dication officer determines is appro-
priate under the circumstances of your 
case, the adjudication officer may refer 
the claim for further medical or voca-
tional evidence. 

(4) Referral for a hearing. The adju-
dication officer will refer the claim to 
the administrative law judge for fur-
ther proceedings when the development 
of evidence is complete, and you or 
your representative agree that a hear-
ing is ready to be held. If you or your 
representative are unable to agree with 
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the adjudication officer that the devel-
opment of evidence is complete, the ad-
judication officer will note your dis-
agreement and refer the claim to the 
administrative law judge for further 
proceedings. At this point, the admin-
istrative law judge conducts all further 
hearing proceedings, including sched-
uling and holding a hearing (§ 404.936), 
considering any additional evidence or 
arguments submitted (§§ 404.935, 404.944, 
404.949, 404.950), and issuing a decision 
or dismissal of your request for a hear-
ing, as may be appropriate (§§ 404.948, 
404.953, 404.957). In addition, if the ad-
ministrative law judge determines on 
or before the date of your hearing that 
the development of evidence is not 
complete, the administrative law judge 
may return the claim to the adjudica-
tion officer to complete the develop-
ment of the evidence and for such other 
action as necessary. 

(c)(1) Fully favorable decisions issued 
by an adjudication officer. If, after a 
hearing is requested but before it is 
held, the adjudication officer decides 
that the evidence in your case war-
rants a decision which is fully favor-
able to you, the adjudication officer 
may issue such a decision. For pur-
poses of the tests authorized under this 
section, the adjudication officer’s deci-
sion shall be considered to be a deci-
sion as defined in § 404.901. If the adju-
dication officer issues a decision under 
this section, it will be in writing and 
will give the findings of fact and the 
reasons for the decision. The adjudica-
tion officer will evaluate the issues rel-
evant to determining whether or not 
you are disabled in accordance with the 
provisions of the Social Security Act, 
the rules in this part and part 422 of 
this chapter and applicable Social Se-
curity Rulings. For cases in which the 
adjudication officer issues a decision, 
he or she may determine your residual 
functional capacity in the same man-
ner that an administrative law judge is 
authorized to do so in § 404.1546. The ad-
judication officer may also evaluate 
the severity of your mental impair-
ments in the same manner that an ad-
ministrative law judge is authorized to 
do so under § 404.1520a. The adjudica-
tion officer’s decision will be based on 
the evidence which is included in the 
record and, subject to paragraph (c)(2) 

of this section, will complete the ac-
tions that will be taken on your re-
quest for hearing. A copy of the deci-
sion will be mailed to all parties at 
their last known address. We will tell 
you in the notice that the administra-
tive law judge will not hold a hearing 
unless a party to the hearing requests 
that the hearing proceed. A request to 
proceed with the hearing must be made 
in writing within 30 days after the date 
the notice of the decision of the adju-
dication officer is mailed. 

(2) Effect of a decision by an adjudica-
tion officer. A decision by an adjudica-
tion officer which is fully favorable to 
you under this section, and notifica-
tion thereof, completes the administra-
tive action on your request for hearing 
and is binding on all parties to the 
hearing and not subject to further re-
view, unless— 

(i) You or another party requests 
that the hearing continue, as provided 
in paragraph (c)(1) of this section; 

(ii) The Appeals Council decides to 
review the decision on its own motion 
under the authority provided in 
§ 404.969; 

(iii) The decision is revised under the 
procedures explained in §§ 404.987 
through 404.989; or 

(iv) In a case remanded by a Federal 
court, the Appeals Council assumes ju-
risdiction under the procedures in 
§ 404.984. 

(3) Fee for a representative’s services. 
The adjudication officer may authorize 
a fee for your representative’s services 
if the adjudication officer makes a de-
cision on your claim that is fully favor-
able to you, and you are represented. 
The actions of, and any fee authoriza-
tion made by, the adjudication officer 
with respect to representation will be 
made in accordance with the provisions 
of subpart R of this part. 

(d) Who may be an adjudication officer. 
The adjudication officer described in 
this section may be an employee of the 
Social Security Administration or a 
State agency that makes disability de-
terminations for us. 

[60 FR 47475, Sept. 13, 1995, as amended at 75 
FR 33168, June 11, 2010] 
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ADMINISTRATIVE LAW JUDGE HEARING 
PROCEDURES 

§ 404.944 Administrative law judge 
hearing procedures—general. 

A hearing is open to the parties and 
to other persons the administrative 
law judge considers necessary and 
proper. At the hearing, the administra-
tive law judge looks fully into the 
issues, questions you and the other 
witnesses, and accepts as evidence any 
documents that are material to the 
issues. The administrative law judge 
may stop the hearing temporarily and 
continue it at a later date if he or she 
believes that there is material evidence 
missing at the hearing. The adminis-
trative law judge may also reopen the 
hearing at any time before he or she 
mails a notice of the decision in order 
to receive new and material evidence. 
The administrative law judge may de-
cide when the evidence will be pre-
sented and when the issues will be dis-
cussed. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.946 Issues before an administra-
tive law judge. 

(a) General. The issues before the ad-
ministrative law judge include all the 
issues brought out in the initial, recon-
sidered or revised determination that 
were not decided entirely in your favor. 
However, if evidence presented before 
or during the hearing causes the ad-
ministrative law judge to question a 
fully favorable determination, he or 
she will notify you and will consider it 
an issue at the hearing. 

(b) New issues—(1) General. The ad-
ministrative law judge may consider a 
new issue at the hearing if he or she 
notifies you and all the parties about 
the new issue any time after receiving 
the hearing request and before mailing 
notice of the hearing decision. The ad-
ministrative law judge or any party 
may raise a new issue; an issue may be 
raised even though it arose after the 
request for a hearing and even though 
it has not been considered in an initial 
or reconsidered determination. How-
ever, it may not be raised if it involves 
a claim that is within the jurisdiction 
of a State agency under a Federal- 

State agreement concerning the deter-
mination of disability. 

(2) Notice of a new issue. The adminis-
trative law judge shall notify you and 
any other party if he or she will con-
sider any new issue. Notice of the time 
and place of the hearing on any new 
issues will be given in the manner de-
scribed in § 404.938, unless you have in-
dicated in writing that you do not wish 
to receive the notice. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.948 Deciding a case without an 
oral hearing before an administra-
tive law judge. 

(a) Decision fully favorable. If the evi-
dence in the hearing record supports a 
finding in favor of you and all the par-
ties on every issue, the administrative 
law judge may issue a hearing decision 
based on a preponderance of the evi-
dence without holding an oral hearing. 
The notice of the decision will state 
that you have the right to an oral hear-
ing and to examine the evidence on 
which the administrative law judge 
based the decision. 

(b) Parties do not wish to appear. (1) 
The administrative law judge may de-
cide a case on the record and not con-
duct an oral hearing if— 

(i) You and all the parties indicate in 
writing that you do not wish to appear 
before the administrative law judge at 
an oral hearing; or 

(ii) You live outside the United 
States, you do not inform us that you 
wish to appear, and there are no other 
parties who wish to appear. 

(2) When an oral hearing is not held, 
the administrative law judge shall 
make a record of the material evi-
dence. The record will include the ap-
plications, written statements, certifi-
cates, reports, affidavits, and other 
documents that were used in making 
the determination under review and 
any additional evidence you or any 
other party to the hearing present in 
writing. The decision of the adminis-
trative law judge must be based on this 
record. 

(c) Case remanded for a revised deter-
mination. (1) The administrative law 
judge may remand a case to the appro-
priate component of our office for a re-
vised determination if there is reason 
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to believe that the revised determina-
tion would be fully favorable to you. 
This could happen if the administrative 
law judge receives new and material 
evidence or if there is a change in the 
law that permits the favorable deter-
mination. 

(2) Unless you request the remand, 
the administrative law judge shall no-
tify you that your case has been re-
manded and tell you that if you object, 
you must notify him or her of your ob-
jections within 10 days of the date the 
case is remanded or we will assume 
that you agree to the remand. If you 
object to the remand, the administra-
tive law judge will consider the objec-
tion and rule on it in writing. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 73 FR 76944, Dec. 18, 2008; 
75 FR 33168, June 11, 2010; 76 FR 65370, Oct. 21, 
2011] 

§ 404.949 Presenting written state-
ments and oral arguments. 

You or a person you designate to act 
as your representative may appear be-
fore the administrative law judge to 
state your case, to present a written 
summary of your case, or to enter writ-
ten statements about the facts and law 
material to your case in the record. A 
copy of your written statements should 
be filed for each party. 

§ 404.950 Presenting evidence at a 
hearing before an administrative 
law judge. 

(a) The right to appear and present evi-
dence. Any party to a hearing has a 
right to appear before the administra-
tive law judge, either in person, or, 
when the conditions in § 404.936(c)(1) 
exist, by video teleconferencing or tele-
phone, to present evidence and to state 
his or her position. A party may also 
make his or her appearance by means 
of a designated representative, who 
may make the appearance in person, 
or, when the conditions in § 404.936(c)(1) 
exist, by video teleconferencing or tele-
phone. 

(b) Waiver of the right to appear. You 
may send the administrative law judge 
a waiver or a written statement indi-
cating that you do not wish to appear 
at the hearing. You may withdraw this 
waiver any time before a notice of the 
hearing decision is mailed to you. Even 

if all of the parties waive their right to 
appear at a hearing, we may notify 
them of a time and a place for an oral 
hearing, if the administrative law 
judge believes that a personal appear-
ance and testimony by you or any 
other party is necessary to decide the 
case. 

(c) What evidence is admissible at a 
hearing. The administrative law judge 
may receive evidence at the hearing 
even though the evidence would not be 
admissible in court under the rules of 
evidence used by the court. 

(d) Subpoenas. (1) When it is reason-
ably necessary for the full presentation 
of a case, an administrative law judge 
or a member of the Appeals Council 
may, on his or her own initiative or at 
the request of a party, issue subpoenas 
for the appearance and testimony of 
witnesses and for the production of 
books, records, correspondence, papers, 
or other documents that are material 
to an issue at the hearing. 

(2) Parties to a hearing who wish to 
subpoena documents or witnesses must 
file a written request for the issuance 
of a subpoena with the administrative 
law judge or at one of our offices at 
least 5 days before the hearing date. 
The written request must give the 
names of the witnesses or documents 
to be produced; describe the address or 
location of the witnesses or documents 
with sufficient detail to find them; 
state the important facts that the wit-
ness or document is expected to prove; 
and indicate why these facts could not 
be proven without issuing a subpoena. 

(3) We will pay the cost of issuing the 
subpoena. 

(4) We will pay subpoenaed witnesses 
the same fees and mileage they would 
receive if they had been subpoenaed by 
a Federal district court. 

(e) Witnesses at a hearing. Witnesses 
may appear at a hearing in person or, 
when the conditions in § 404.936(c)(2) 
exist, by video teleconferencing or tele-
phone. They will testify under oath or 
affirmation unless the administrative 
law judge finds an important reason to 
excuse them from taking an oath or af-
firmation. The administrative law 
judge may ask the witness any ques-
tions material to the issues and will 
allow the parties or their designated 
representatives to do so. 
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(f) Collateral estoppel—issues previously 
decided. An issue at your hearing may 
be a fact that has already been decided 
in one of our previous determinations 
or decisions in a claim involving the 
same parties, but arising under a dif-
ferent title of the Act or under the 
Federal Coal Mine Health and Safety 
Act. If this happens, the administrative 
law judge will not consider the issue 
again, but will accept the factual find-
ing made in the previous determination 
or decision unless there are reasons to 
believe that it was wrong. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 68 FR 5219, Feb. 3, 2003; 
75 FR 39160, July 8, 2010; 78 FR 29627, May 21, 
2013] 

§ 404.951 When a record of a hearing 
before an administrative law judge 
is made. 

The administrative law judge shall 
make a complete record of the hearing 
proceedings. The record will be pre-
pared as a typed copy of the pro-
ceedings if— 

(a) The case is sent to the Appeals 
Council without a decision or with a 
recommended decision by the adminis-
trative law judge; 

(b) You seek judicial review of your 
case by filing an action in a Federal 
district court within the stated time 
period, unless we request the court to 
remand the case; or 

(c) An administrative law judge or 
the Appeals Council asks for a written 
record of the proceedings. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.952 Consolidated hearing before 
an administrative law judge. 

(a) General. (1) A consolidated hear-
ing may be held if— 

(i) You have requested a hearing to 
decide your benefit rights under title II 
of the Act and you have also requested 
a hearing to decide your rights under 
another law we administer; and 

(ii) One or more of the issues to be 
considered at the hearing you re-
quested are the same issues that are in-
volved in another claim you have pend-
ing before us. 

(2) If the administrative law judge 
decides to hold the hearing on both 
claims, he or she decides both claims, 

even if we have not yet made an initial 
or reconsidered determination on the 
other claim. 

(b) Record, evidence, and decision. 
There will be a single record at a con-
solidated hearing. This means that the 
evidence introduced in one case be-
comes evidence in the other(s). The ad-
ministrative law judge may make ei-
ther a separate or consolidated deci-
sion. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.953 The decision of an adminis-
trative law judge. 

(a) General. The administrative law 
judge shall issue a written decision 
that gives the findings of fact and the 
reasons for the decision. The adminis-
trative law judge must base the deci-
sion on the preponderance of the evi-
dence offered at the hearing or other-
wise included in the record. The admin-
istrative law judge shall mail a copy of 
the decision to all the parties at their 
last known address. The Appeals Coun-
cil may also receive a copy of the deci-
sion. 

(b) Fully favorable oral decision entered 
into the record at the hearing. The ad-
ministrative law judge may enter a 
fully favorable oral decision based on 
the preponderance of the evidence into 
the record of the hearing proceedings. 
If the administrative law judge enters 
a fully favorable oral decision into the 
record of the hearing proceedings, the 
administrative law judge may issue a 
written decision that incorporates the 
oral decision by reference. The admin-
istrative law judge may use this proce-
dure only in those categories of cases 
that we identify in advance. The ad-
ministrative law judge may only use 
this procedure in those cases where the 
administrative law judge determines 
that no changes are required in the 
findings of fact or the reasons for the 
decision as stated at the hearing. If a 
fully favorable decision is entered into 
the record at the hearing, the adminis-
trative law judge will also include in 
the record, as an exhibit entered into 
the record at the hearing, a document 
that sets forth the key data, findings of 
fact, and narrative rationale for the de-
cision. If the decision incorporates by 
reference the findings and the reasons 
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stated in an oral decision at the hear-
ing, the parties shall also be provided, 
upon written request, a record of the 
oral decision. 

(c) Recommended decision. Although 
an administrative law judge will usu-
ally make a decision, the administra-
tive law judge may send the case to the 
Appeals Council with a recommended 
decision based on a preponderance of 
the evidence when appropriate. The ad-
ministrative law judge will mail a copy 
of the recommended decision to the 
parties at their last known addresses 
and send the recommended decision to 
the Appeals Council. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 54 FR 37792, Sept. 13, 
1989; 69 FR 61597, Oct. 20, 2004; 73 FR 76944, 
Dec. 18, 2008; 75 FR 33168, June 11, 2010] 

§ 404.955 The effect of an administra-
tive law judge’s decision. 

The decision of the administrative 
law judge is binding on all parties to 
the hearing unless— 

(a) You or another party request a re-
view of the decision by the Appeals 
Council within the stated time period, 
and the Appeals Council reviews your 
case; 

(b) You or another party requests a 
review of the decision by the Appeals 
Council within the stated time period, 
the Appeals Council denies your re-
quest for review, and you seek judicial 
review of your case by filing an action 
in a Federal district court; 

(c) The decision is revised by an ad-
ministrative law judge or the Appeals 
Council under the procedures explained 
in § 404.987; 

(d) The expedited appeals process is 
used; 

(e) The decision is a recommended 
decision directed to the Appeals Coun-
cil; or 

(f) In a case remanded by a Federal 
court, the Appeals Council assumes ju-
risdiction under the procedures in 
§ 404.984. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986; 54 FR 37792, Sept. 13, 
1989] 

§ 404.956 Removal of a hearing request 
from an administrative law judge to 
the Appeals Council. 

If you have requested a hearing and 
the request is pending before an admin-
istrative law judge, the Appeals Coun-
cil may assume responsibility for hold-
ing a hearing by requesting that the 
administrative law judge send the 
hearing request to it. If the Appeals 
Council holds a hearing, it shall con-
duct the hearing according to the rules 
for hearings before an administrative 
law judge. Notice shall be mailed to all 
parties at their last known address 
telling them that the Appeals Council 
has assumed responsibility for the 
case. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.957 Dismissal of a request for a 
hearing before an administrative 
law judge. 

An administrative law judge may dis-
miss a request for a hearing under any 
of the following conditions: 

(a) At any time before notice of the 
hearing decision is mailed, you or the 
party or parties that requested the 
hearing ask to withdraw the request. 
This request may be submitted in writ-
ing to the administrative law judge or 
made orally at the hearing. 

(b)(1)(i) Neither you nor the person 
you designate to act as your represent-
ative appears at the time and place set 
for the hearing and you have been noti-
fied before the time set for the hearing 
that your request for hearing may be 
dismissed without further notice if you 
did not appear at the time and place of 
hearing, and good cause has not been 
found by the administrative law judge 
for your failure to appear; or 

(ii) Neither you nor the person you 
designate to act as your representative 
appears at the time and place set for 
the hearing and within 10 days after 
the administrative law judge mails you 
a notice asking why you did not ap-
pear, you do not give a good reason for 
the failure to appear. 

(2) In determining good cause or good 
reason under this paragraph, we will 
consider any physical, mental, edu-
cational, or linguistic limitations (in-
cluding any lack of facility with the 
English language) which you may have. 
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(c) The administrative law judge de-
cides that there is cause to dismiss a 
hearing request entirely or to refuse to 
consider any one or more of the issues 
because— 

(1) The doctrine of res judicata applies 
in that we have made a previous deter-
mination or decision under this sub-
part about your rights on the same 
facts and on the same issue or issues, 
and this previous determination or de-
cision has become final by either ad-
ministrative or judicial action; 

(2) The person requesting a hearing 
has no right to it under § 404.930; 

(3) You did not request a hearing 
within the stated time period and we 
have not extended the time for request-
ing a hearing under § 404.933(c); or 

(4) You die, there are no other par-
ties, and we have no information to 
show that another person may be ad-
versely affected by the determination 
that was to be reviewed at the hearing. 
However, dismissal of the hearing re-
quest will be vacated if, within 60 days 
after the date of the dismissal, another 
person submits a written request for a 
hearing on the claim and shows that he 
or she may be adversely affected by the 
determination that was to be reviewed 
at the hearing. 

[45 FR 52081, Aug. 5, 1980, as amended at 50 
FR 21438, May 24, 1985; 51 FR 303, Jan. 3, 1986; 
59 FR 1634, Jan. 12, 1994] 

§ 404.958 Notice of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

We shall mail a written notice of the 
dismissal of the hearing request to all 
parties at their last known address. 
The notice will state that there is a 
right to request that the Appeals Coun-
cil vacate the dismissal action. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.959 Effect of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

The dismissal of a request for a hear-
ing is binding, unless it is vacated by 
an administrative law judge or the Ap-
peals Council. 

[45 FR 52081, Aug. 5, 1980, as amended at 51 
FR 303, Jan. 3, 1986] 

§ 404.960 Vacating a dismissal of a re-
quest for a hearing before an ad-
ministrative law judge. 

(a) Except as provided in paragraph 
(b) of this section, an administrative 
law judge or the Appeals Council may 
vacate a dismissal of a request for a 
hearing if you request that we vacate 
the dismissal. If you or another party 
wish to make this request, you must do 
so within 60 days of the date you re-
ceive notice of the dismissal, and you 
must state why our dismissal of your 
request for a hearing was erroneous. 
The administrative law judge or Ap-
peals Council will inform you in writ-
ing of the action taken on your re-
quest. The Appeals Council may also 
vacate a dismissal of a request for a 
hearing on its own motion. If the Ap-
peals Council decides to vacate a dis-
missal on its own motion, it will do so 
within 60 days of the date we mail the 
notice of dismissal and will inform you 
in writing that it vacated the dis-
missal. 

(b) If you wish to proceed with a 
hearing after you received a fully fa-
vorable revised determination under 
the prehearing case review process in 
§ 404.941, you must follow the proce-
dures in § 404.941(d) to request that an 
administrative law judge vacate his or 
her order dismissing your request for a 
hearing. 

[76 FR 65370, Oct. 21, 2011] 

§ 404.961 Prehearing and posthearing 
conferences. 

The administrative law judge may 
decide on his or her own, or at the re-
quest of any party to the hearing, to 
hold a prehearing or posthearing con-
ference to facilitate the hearing or the 
hearing decision. The administrative 
law judge shall tell the parties of the 
time, place and purpose of the con-
ference at least seven days before the 
conference date, unless the parties 
have indicated in writing that they do 
not wish to receive a written notice of 
the conference. At the conference, the 
administrative law judge may consider 
matters in addition to those stated in 
the notice, if the parties consent in 
writing. A record of the conference will 
be made. The administrative law judge 
shall issue an order stating all agree-
ments and actions resulting from the 
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conference. If the parties do not object, 
the agreements and actions become 
part of the hearing record and are bind-
ing on all parties. 

§ 404.965 [Reserved] 

APPEALS COUNCIL REVIEW 

§ 404.966 Testing elimination of the re-
quest for Appeals Council review. 

(a) Applicability and scope. Notwith-
standing any other provision in this 
part or part 422 of this chapter, we are 
establishing the procedures set out in 
this section to test elimination of the 
request for review by the Appeals 
Council. These procedures will apply in 
randomly selected cases in which we 
have tested a combination of model 
procedures for modifying the disability 
claim process as authorized under 
§§ 404.906 and 404.943, and in which an 
administrative law judge has issued a 
decision (not including a recommended 
decision) that is less than fully favor-
able to you. 

(b) Effect of an administrative law 
judge’s decision. In a case to which the 
procedures of this section apply, the 
decision of an administrative law judge 
will be binding on all the parties to the 
hearing unless— 

(1) You or another party file an ac-
tion concerning the decision in Federal 
district court; 

(2) The Appeals Council decides to re-
view the decision on its own motion 
under the authority provided in 
§ 404.969, and it issues a notice announc-
ing its decision to review the case on 
its own motion no later than the day 
before the filing date of a civil action 
establishing the jurisdiction of a Fed-
eral district court; or 

(3) The decision is revised by the ad-
ministrative law judge or the Appeals 
Council under the procedures explained 
in § 404.987. 

(c) Notice of the decision of an adminis-
trative law judge. The notice of decision 
the administrative law judge issues in 
a case processed under this section will 
advise you and any other parties to the 
decision that you may file an action in 
a Federal district court within 60 days 
after the date you receive notice of the 
decision. 

(d) Extension of time to file action in 
Federal district court. Any party having 

a right to file a civil action under this 
section may request that the time for 
filing an action in Federal district 
court be extended. The request must be 
in writing and it must give the reasons 
why the action was not filed within the 
stated time period. The request must 
be filed with the Appeals Council. If 
you show that you had good cause for 
missing the deadline, the time period 
will be extended. To determine whether 
good cause exists, we will use the 
standards in § 404.911. 

[62 FR 49602, Sept. 23, 1997, as amended at 75 
FR 33168, June 11, 2010] 

§ 404.967 Appeals Council review—gen-
eral. 

If you or any other party is dissatis-
fied with the hearing decision or with 
the dismissal of a hearing request, you 
may request that the Appeals Council 
review that action. The Appeals Coun-
cil may deny or dismiss the request for 
review, or it may grant the request and 
either issue a decision or remand the 
case to an administrative law judge. 
The Appeals Council shall notify the 
parties at their last known address of 
the action it takes. 

§ 404.968 How to request Appeals 
Council review. 

(a) Time and place to request Appeals 
Council review. You may request Ap-
peals Council review by filing a written 
request. Any documents or other evi-
dence you wish to have considered by 
the Appeals Council should be sub-
mitted with your request for review. 
You may file your request— 

(1) Within 60 days after the date you 
receive notice of the hearing decision 
or dismissal (or within the extended 
time period if we extend the time as 
provided in paragraph (b) of this sec-
tion); 

(2) At one of our offices, the Veterans 
Administration Regional Office in the 
Philippines, or an office of the Railroad 
Retirement Board if you have 10 or 
more years of service in the railroad 
industry. 

(b) Extension of time to request review. 
You or any party to a hearing decision 
may ask that the time for filing a re-
quest for the review be extended. The 
request for an extension of time must 
be in writing. It must be filed with the 
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Appeals Council, and it must give the 
reasons why the request for review was 
not filed within the stated time period. 
If you show that you had good cause 
for missing the deadline, the time pe-
riod will be extended. To determine 
whether good cause exists, we use the 
standards explained in § 404.911. 

§ 404.969 Appeals Council initiates re-
view. 

(a) General. Anytime within 60 days 
after the date of a decision or dismissal 
that is subject to review under this sec-
tion, the Appeals Council may decide 
on its own motion to review the action 
that was taken in your case. We may 
refer your case to the Appeals Council 
for it to consider reviewing under this 
authority. 

(b) Identification of cases. We will 
identify a case for referral to the Ap-
peals Council for possible review under 
its own-motion authority before we ef-
fectuate a decision in the case. We will 
identify cases for referral to the Ap-
peals Council through random and se-
lective sampling techniques, which we 
may use in association with examina-
tion of the cases identified by sam-
pling. We will also identify cases for re-
ferral to the Appeals Council through 
the evaluation of cases we conduct in 
order to effectuate decisions. 

(1) Random and selective sampling and 
case examinations. We may use random 
and selective sampling to identify 
cases involving any type of action (i.e., 
fully or partially favorable decisions, 
unfavorable decisions, or dismissals) 
and any type of benefits (i.e., benefits 
based on disability and benefits not 
based on disability). We will use selec-
tive sampling to identify cases that ex-
hibit problematic issues or fact pat-
terns that increase the likelihood of 
error. Neither our random sampling 
procedures nor our selective sampling 
procedures will identify cases based on 
the identity of the decisionmaker or 
the identity of the office issuing the 
decision. We may examine cases that 
have been identified through random or 
selective sampling to refine the identi-
fication of cases that may meet the cri-
teria for review by the Appeals Coun-
cil. 

(2) Identification as a result of the ef-
fectuation process. We may refer a case 

requiring effectuation to the Appeals 
Council if, in the view of the effec-
tuating component, the decision can-
not be effectuated because it contains a 
clerical error affecting the outcome of 
the claim; the decision is clearly incon-
sistent with the Social Security Act, 
the regulations, or a published ruling; 
or the decision is unclear regarding a 
matter that affects the claim’s out-
come. 

(c) Referral of cases. We will make re-
ferrals that occur as the result of a 
case examination or the effectuation 
process in writing. The written referral 
based on the results of such a case ex-
amination or the effectuation process 
will state the referring component’s 
reasons for believing that the Appeals 
Council should review the case on its 
own motion. Referrals that result from 
selective sampling without a case ex-
amination may be accompanied by a 
written statement identifying the 
issue(s) or fact pattern that caused the 
referral. Referrals that result from ran-
dom sampling without a case examina-
tion will only identify the case as a 
random sample case. 

(d) Appeals Council’s action. If the Ap-
peals Council decides to review a deci-
sion or dismissal on its own motion, it 
will mail a notice of review to all the 
parties as provided in § 404.973. The Ap-
peals Council will include with that no-
tice a copy of any written referral it 
has received under paragraph (c) of this 
section. The Appeals Council’s decision 
to review a case is established by its 
issuance of the notice of review. If it is 
unable to decide within the applicable 
60-day period whether to review a deci-
sion or dismissal, the Appeals Council 
may consider the case to determine if 
the decision or dismissal should be re-
opened pursuant to §§ 404.987 and 
404.988. If the Appeals Council decides 
to review a decision on its own motion 
or to reopen a decision as provided in 
§§ 404.987 and 404.988, the notice of re-
view or the notice of reopening issued 
by the Appeals Council will advise, 
where appropriate, that interim bene-
fits will be payable if a final decision 
has not been issued within 110 days 
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after the date of the decision that is re-
viewed or reopened, and that any in-
terim benefits paid will not be consid-
ered overpayments unless the benefits 
are fraudulently obtained. 

[63 FR 36570, July 7, 1998, as amended at 75 
FR 33168, June 11, 2010] 

§ 404.970 Cases the Appeals Council 
will review. 

(a) The Appeals Council will review a 
case if— 

(1) There appears to be an abuse of 
discretion by the administrative law 
judge; 

(2) There is an error of law; 
(3) The action, findings or conclu-

sions of the administrative law judge 
are not supported by substantial evi-
dence; or 

(4) There is a broad policy or proce-
dural issue that may affect the general 
public interest. 

(b) If new and material evidence is 
submitted, the Appeals Council shall 
consider the additional evidence only 
where it relates to the period on or be-
fore the date of the administrative law 
judge hearing decision. The Appeals 
Council shall evaluate the entire 
record including the new and material 
evidence submitted if it relates to the 
period on or before the date of the ad-
ministrative law judge hearing deci-
sion. It will then review the case if it 
finds that the administrative law 
judge’s action, findings, or conclusion 
is contrary to the weight of the evi-
dence currently of record. 

[45 FR 52081, Aug. 5, 1980, as amended at 52 
FR 4004, Feb. 9, 1987] 

§ 404.971 Dismissal by Appeals Coun-
cil. 

The Appeals Council will dismiss 
your request for review if you did not 
file your request within the stated pe-
riod of time and the time for filing has 
not been extended. The Appeals Coun-
cil may also dismiss any proceedings 
before it if— 

(a) You and any other party to the 
proceedings files a written request for 
dismissal; or 

(b) You or any other party to the pro-
ceedings dies and the record clearly 
shows that dismissal will not adversely 
affect any other person who wishes to 
continue the action. 

§ 404.972 Effect of dismissal of request 
for Appeals Council review. 

The dismissal of a request for Ap-
peals Council review is binding and not 
subject to further review. 

§ 404.973 Notice of Appeals Council re-
view. 

When the Appeals Council decides to 
review a case, it shall mail a notice to 
all parties at their last known address 
stating the reasons for the review and 
the issues to be considered. 

§ 404.974 Obtaining evidence from Ap-
peals Council. 

You may request and receive copies 
or a statement of the documents or 
other written evidence upon which the 
hearing decision or dismissal was based 
and a copy or summary of the tran-
script of oral evidence. However, you 
will be asked to pay the costs of pro-
viding these copies unless there is a 
good reason why you should not pay. 

§ 404.975 Filing briefs with the Ap-
peals Council. 

Upon request, the Appeals Council 
shall give you and all other parties a 
reasonable opportunity to file briefs or 
other written statements about the 
facts and law relevant to the case. A 
copy of each brief or statement should 
be filed for each party. 

§ 404.976 Procedures before Appeals 
Council on review. 

(a) Limitation of issues. The Appeals 
Council may limit the issues it con-
siders if it notifies you and the other 
parties of the issues it will review. 

(b) Evidence. (1) The Appeals Council 
will consider all the evidence in the ad-
ministrative law judge hearing record 
as well as any new and material evi-
dence submitted to it which relates to 
the period on or before the date of the 
administrative law judge hearing deci-
sion. If you submit evidence which does 
not relate to the period on or before 
the date of the administrative law 
judge hearing decision, the Appeals 
Council will return the additional evi-
dence to you with an explanation as to 
why it did not accept the additional 
evidence and will advise you of your 
right to file a new application. The no-
tice returning the evidence to you will 
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also advise you that if you file a new 
application within 6 months after the 
date of the Appeals Council’s notice, 
your request for review will constitute 
a written statement indicating an in-
tent to claim benefits in accordance 
with § 404.630. If a new application is 
filed within 6 months of this notice, 
the date of the request for review will 
be used as the filing date for your ap-
plication. 

(2) If additional evidence is needed, 
the Appeals Council may remand the 
case to an administrative law judge to 
receive evidence and issue a new deci-
sion. However, if the Appeals Council 
decides that it can obtain the evidence 
more quickly, it may do so, unless it 
will adversely affect your rights. 

(c) Oral argument. You may request 
to appear before the Appeals Council to 
present oral argument. The Appeals 
Council will grant your request if it de-
cides that your case raises an impor-
tant question of law or policy or that 
oral argument would help to reach a 
proper decision. If your request to ap-
pear is granted, the Appeals Council 
will tell you the time and place of the 
oral argument at least 10 days before 
the scheduled date. 

[45 FR 52081, Aug. 5, 1980, as amended at 52 
FR 4004, Feb. 9, 1987] 

§ 404.977 Case remanded by Appeals 
Council. 

(a) When the Appeals Council may re-
mand a case. The Appeals Council may 
remand a case to an administrative law 
judge so that he or she may hold a 
hearing and issue a decision or a rec-
ommended decision. The Appeals Coun-
cil may also remand a case in which 
additional evidence is needed or addi-
tional action by the administrative law 
judge is required. 

(b) Action by administrative law judge 
on remand. The administrative law 
judge shall take any action that is or-
dered by the Appeals Council and may 
take any additional action that is not 
inconsistent with the Appeals Council’s 
remand order. 

(c) Notice when case is returned with a 
recommended decision. When the admin-
istrative law judge sends a case to the 
Appeals Council with a recommended 
decision, a notice is mailed to the par-
ties at their last known address. The 

notice tells them that the case has 
been sent to the Appeals Council, ex-
plains the rules for filing briefs or 
other written statements with the Ap-
peals Council, and includes a copy of 
the recommended decision. 

(d) Filing briefs with and obtaining evi-
dence from the Appeals Council. (1) You 
may file briefs or other written state-
ments about the facts and law relevant 
to your case with the Appeals Council 
within 20 days of the date that the rec-
ommended decision is mailed to you. 
Any party may ask the Appeals Coun-
cil for additional time to file briefs or 
statements. The Appeals Council will 
extend this period, as appropriate, if 
you show that you had good cause for 
missing the deadline. 

(2) All other rules for filing briefs 
with and obtaining evidence from the 
Appeals Council follow the procedures 
explained in this subpart. 

(e) Procedures before the Appeals Coun-
cil. (1) The Appeals Council, after re-
ceiving a recommended decision, will 
conduct its proceedings and issue its 
decision according to the procedures 
explain in this subpart. 

(2) If the Appeals Council believes 
that more evidence is required, it may 
again remand the case to an adminis-
trative law judge for further inquiry 
into the issues, rehearing, receipt of 
evidence, and another decision or rec-
ommended decision. However, if the 
Appeals Council decides that it can get 
the additional evidence more quickly, 
it will take appropriate action. 

§ 404.979 Decision of Appeals Council. 

After it has reviewed all the evidence 
in the administrative law judge hear-
ing record and any additional evidence 
received, subject to the limitations on 
Appeals Council consideration of addi-
tional evidence in §§ 404.970(b) and 
404.976(b), the Appeals Council will 
make a decision or remand the case to 
an administrative law judge. The Ap-
peals Council may affirm, modify or re-
verse the administrative law judge 
hearing decision or it may adopt, mod-
ify or reject a recommended decision. 
If the Appeals Council issues its own 
decision, it will base its decision on the 
preponderance of the evidence. A copy 
of the Appeals Council’s decision will 
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be mailed to the parties at their last 
known address. 

[52 FR 4004, Feb. 9, 1987, as amended at 73 FR 
76944, Dec. 18, 2008] 

§ 404.981 Effect of Appeals Council’s 
decision or denial of review. 

The Appeals Council may deny a par-
ty’s request for review or it may decide 
to review a case and make a decision. 
The Appeals Council’s decision, or the 
decision of the administrative law 
judge if the request for review is de-
nied, is binding unless you or another 
party file an action in Federal district 
court, or the decision is revised. You 
may file an action in a Federal district 
court within 60 days after the date you 
receive notice of the Appeals Council’s 
action. 

§ 404.982 Extension of time to file ac-
tion in Federal district court. 

Any party to the Appeals Council’s 
decision or denial of review, or to an 
expedited appeals process agreement, 
may request that the time for filing an 
action in a Federal district court be ex-
tended. The request must be in writing 
and it must give the reasons why the 
action was not filed within the stated 
time period. The request must be filed 
with the Appeals Council, or if it con-
cerns an expedited appeals process 
agreement, with one of our offices. If 
you show that you had good cause for 
missing the deadline, the time period 
will be extended. To determine whether 
good cause exists, we use the standards 
explained in § 404.911. 

COURT REMAND CASES 

§ 404.983 Case remanded by a Federal 
court. 

When a Federal court remands a case 
to the Commissioner for further con-
sideration, the Appeals Council, acting 
on behalf of the Commissioner, may 
make a decision, or it may remand the 
case to an administrative law judge 
with instructions to take action and 
issue a decision or return the case to 
the Appeals Council with a rec-
ommended decision. If the case is re-
manded by the Appeals Council, the 
procedures explained in § 404.977 will be 
followed. Any issues relating to your 
claim may be considered by the admin-

istrative law judge whether or not they 
were raised in the administrative pro-
ceedings leading to the final decision 
in your case. 

[54 FR 37792, Sept. 13, 1989, as amended at 62 
FR 38450, July 18, 1997] 

§ 404.984 Appeals Council review of 
administrative law judge decision 
in a case remanded by a Federal 
court. 

(a) General. In accordance with 
§ 404.983, when a case is remanded by a 
Federal court for further consider-
ation, the decision of the administra-
tive law judge will become the final de-
cision of the Commissioner after re-
mand on your case unless the Appeals 
Council assumes jurisdiction of the 
case. The Appeals Council may assume 
jurisdiction based on written excep-
tions to the decision of the administra-
tive law judge which you file with the 
Appeals Council or based on its author-
ity pursuant to paragraph (c) of this 
section. If the Appeals Council assumes 
jurisdiction of your case, any issues re-
lating to your claim may be considered 
by the Appeals Council whether or not 
they were raised in the administrative 
proceedings leading to the final deci-
sion in your case or subsequently con-
sidered by the administrative law judge 
in the administrative proceedings fol-
lowing the court’s remand order. The 
Appeals Council will either make a 
new, independent decision based on the 
preponderance of the evidence in the 
record that will be the final decision of 
the Commissioner after remand, or it 
will remand the case to an administra-
tive law judge for further proceedings. 

(b) You file exceptions disagreeing with 
the decision of the administrative law 
judge. (1) If you disagree with the deci-
sion of the administrative law judge, in 
whole or in part, you may file excep-
tions to the decision with the Appeals 
Council. Exceptions may be filed by 
submitting a written statement to the 
Appeals Council setting forth your rea-
sons for disagreeing with the decision 
of the administrative law judge. The 
exceptions must be filed within 30 days 
of the date you receive the decision of 
the administrative law judge or an ex-
tension of time in which to submit ex-
ceptions must be requested in writing 
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within the 30-day period. A timely re-
quest for a 30-day extension will be 
granted by the Appeals Council. A re-
quest for an extension of more than 30 
days should include a statement of rea-
sons as to why you need the additional 
time. 

(2) If written exceptions are timely 
filed, the Appeals Council will consider 
your reasons for disagreeing with the 
decision of the administrative law 
judge and all the issues presented by 
your case. If the Appeals Council con-
cludes that there is no reason to 
change the decision of the administra-
tive law judge, it will issue a notice to 
you addressing your exceptions and ex-
plaining why no change in the decision 
of the administrative law judge is war-
ranted. In this instance, the decision of 
the administrative law judge is the 
final decision of the Commissioner 
after remand. 

(3) When you file written exceptions 
to the decision of the administrative 
law judge, the Appeals Council may as-
sume jurisdiction at any time, even 
after the 60-day time period which ap-
plies when you do not file exceptions. If 
the Appeals Council assumes jurisdic-
tion, it will make a new, independent 
decision based on the preponderance of 
the evidence in the entire record af-
firming, modifying, or reversing the 
decision of the administrative law 
judge, or it will remand the case to an 
administrative law judge for further 
proceedings, including a new decision. 
The new decision of the Appeals Coun-
cil is the final decision of the Commis-
sioner after remand. 

(c) Appeals Council assumes jurisdiction 
without exceptions being filed. Any time 
within 60 days after the date of the de-
cision of the administrative law judge, 
the Appeals Council may decide to as-
sume jurisdiction of your case even 
though no written exceptions have 
been filed. Notice of this action will be 
mailed to all parties at their last 
known address. You will be provided 
with the opportunity to file briefs or 
other written statements with the Ap-
peals Council about the facts and law 
relevant to your case. After the Ap-
peals Council receives the briefs or 
other written statements, or the time 
allowed (usually 30 days) for submit-
ting them has expired, the Appeals 

Council will either issue a final deci-
sion of the Commissioner based on the 
preponderance of the evidence affirm-
ing, modifying, or reversing the deci-
sion of the administrative law judge, or 
remand the case to an administrative 
law judge for further proceedings, in-
cluding a new decision. 

(d) Exceptions are not filed and the Ap-
peals Council does not otherwise assume 
jurisdiction. If no exceptions are filed 
and the Appeals Council does not as-
sume jurisdiction of your case, the de-
cision of the administrative law judge 
becomes the final decision of the Com-
missioner after remand. 

[54 FR 37792, Sept. 13, 1989; 54 FR 40779, Oct. 
3, 1989; 62 FR 38450, July 18, 1997; 73 FR 76944, 
Dec. 18, 2008] 

§ 404.985 Application of circuit court 
law. 

The procedures which follow apply to 
administrative determinations or deci-
sions on claims involving the applica-
tion of circuit court law. 

(a) General. We will apply a holding 
in a United States Court of Appeals de-
cision that we determine conflicts with 
our interpretation of a provision of the 
Social Security Act or regulations un-
less the Government seeks further judi-
cial review of that decision or we re-
litigate the issue presented in the deci-
sion in accordance with paragraphs (c) 
and (d) of this section. We will apply 
the holding to claims at all levels of 
the administrative review process 
within the applicable circuit unless the 
holding, by its nature, applies only at 
certain levels of adjudication. 

(b) Issuance of an Acquiescence Ruling. 
When we determine that a United 
States Court of Appeals holding con-
flicts with our interpretation of a pro-
vision of the Social Security Act or 
regulations and the Government does 
not seek further judicial review or is 
unsuccessful on further review, we will 
issue a Social Security Acquiescence 
Ruling. The Acquiescence Ruling will 
describe the administrative case and 
the court decision, identify the issue(s) 
involved, and explain how we will apply 
the holding, including, as necessary, 
how the holding relates to other deci-
sions within the applicable circuit. 
These Acquiescence Rulings will gen-
erally be effective on the date of their 
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publication in the FEDERAL REGISTER 
and will apply to all determinations 
and decisions made on or after that 
date unless an Acquiescence Ruling is 
rescinded as stated in paragraph (e) of 
this section. The process we will use 
when issuing an Acquiescence Ruling 
follows: 

(1) We will release an Acquiescence 
Ruling for publication in the FEDERAL 
REGISTER for any precedential circuit 
court decision that we determine con-
tains a holding that conflicts with our 
interpretation of a provision of the So-
cial Security Act or regulations no 
later than 120 days from the receipt of 
the court’s decision. This timeframe 
will not apply when we decide to seek 
further judicial review of the circuit 
court decision or when coordination 
with the Department of Justice and/or 
other Federal agencies makes this 
timeframe no longer feasible. 

(2) If we make a determination or de-
cision on your claim between the date 
of a circuit court decision and the date 
we publish an Acquiescence Ruling, 
you may request application of the 
published Acquiescence Ruling to the 
prior determination or decision. You 
must demonstrate that application of 
the Acquiescence Ruling could change 
the prior determination or decision in 
your case. You may demonstrate this 
by submitting a statement that cites 
the Acquiescence Ruling or the holding 
or portion of a circuit court decision 
which could change the prior deter-
mination or decision in your case. If 
you can so demonstrate, we will re-
adjudicate the claim in accordance 
with the Acquiescence Ruling at the 
level at which it was last adjudicated. 
Any readjudication will be limited to 
consideration of the issue(s) covered by 
the Acquiescence Ruling and any new 
determination or decision on readjudi-
cation will be subject to administra-
tive and judicial review in accordance 
with this subpart. Our denial of a re-
quest for readjudication will not be 
subject to further administrative or ju-
dicial review. If you file a request for 
readjudication within the 60-day appeal 
period and we deny that request, we 
shall extend the time to file an appeal 
on the merits of the claim to 60 days 
after the date that we deny the request 
for readjudication. 

(3) After we receive a precedential 
circuit court decision and determine 
that an Acquiescence Ruling may be 
required, we will begin to identify 
those claims that are pending before us 
within the circuit and that might be 
subject to readjudication if an Acquies-
cence Ruling is subsequently issued. 
When an Acquiescence Ruling is pub-
lished, we will send a notice to those 
individuals whose cases we have identi-
fied which may be affected by the Ac-
quiescence Ruling. The notice will pro-
vide information about the Acquies-
cence Ruling and the right to request 
readjudication under that Acquies-
cence Ruling, as described in paragraph 
(b)(2) of this section. It is not necessary 
for an individual to receive a notice in 
order to request application of an Ac-
quiescence Ruling to his or her claim, 
as described in paragraph (b)(2) of this 
section. 

(c) Relitigation of court’s holding after 
publication of an Acquiescence Ruling. 
After we have published an Acquies-
cence Ruling to reflect a holding of a 
United States Court of Appeals on an 
issue, we may decide under certain con-
ditions to relitigate that issue within 
the same circuit. We may relitigate 
only when the conditions specified in 
paragraphs (c)(2) and (3) of this section 
are met, and, in general, one of the 
events specified in paragraph (c)(1) of 
this section occurs. 

(1) Activating events: 
(i) An action by both Houses of Con-

gress indicates that a circuit court de-
cision on which an Acquiescence Rul-
ing was based was decided inconsist-
ently with congressional intent, such 
as may be expressed in a joint resolu-
tion, an appropriations restriction, or 
enactment of legislation which affects 
a closely analogous body of law; 

(ii) A statement in a majority opin-
ion of the same circuit indicates that 
the court might no longer follow its 
previous decision if a particular issue 
were presented again; 

(iii) Subsequent circuit court prece-
dent in other circuits supports our in-
terpretation of the Social Security Act 
or regulations on the issue(s) in ques-
tion; or 

(iv) A subsequent Supreme Court de-
cision presents a reasonable legal basis 
for questioning a circuit court holding 
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upon which we base an Acquiescence 
Ruling. 

(2) The General Counsel of the Social 
Security Administration, after con-
sulting with the Department of Jus-
tice, concurs that relitigation of an 
issue and application of our interpreta-
tion of the Social Security Act or regu-
lations to selected claims in the ad-
ministrative review process within the 
circuit would be appropriate. 

(3) We publish a notice in the FED-
ERAL REGISTER that we intend to reliti-
gate an Acquiescence Ruling issue and 
that we will apply our interpretation of 
the Social Security Act or regulations 
within the circuit to claims in the ad-
ministrative review process selected 
for relitigation. The notice will explain 
why we made this decision. 

(d) Notice of relitigation. When we de-
cide to relitigate an issue, we will pro-
vide a notice explaining our action to 
all affected claimants. In adjudicating 
claims subject to relitigation, decision-
makers throughout the SSA adminis-
trative review process will apply our 
interpretation of the Social Security 
Act and regulations, but will also state 
in written determinations or decisions 
how the claims would have been de-
cided under the circuit standard. 
Claims not subject to relitigation will 
continue to be decided under the Ac-
quiescence Ruling in accordance with 
the circuit standard. So that affected 
claimants can be readily identified and 
any subsequent decision of the circuit 
court or the Supreme Court can be im-
plemented quickly and efficiently, we 
will maintain a listing of all claimants 
who receive this notice and will pro-
vide them with the relief ordered by 
the court. 

(e) Rescission of an Acquiescence Rul-
ing. We will rescind as obsolete an Ac-
quiescence Ruling and apply our inter-
pretation of the Social Security Act or 
regulations by publishing a notice in 
the FEDERAL REGISTER when any of the 
following events occurs: 

(1) The Supreme Court overrules or 
limits a circuit court holding that was 
the basis of an Acquiescence Ruling; 

(2) A circuit court overrules or limits 
itself on an issue that was the basis of 
an Acquiescence Ruling; 

(3) A Federal law is enacted that re-
moves the basis for the holding in a de-

cision of a circuit court that was the 
subject of an Acquiescence Ruling; or 

(4) We subsequently clarify, modify 
or revoke the regulation or ruling that 
was the subject of a circuit court hold-
ing that we determined conflicts with 
our interpretation of the Social Secu-
rity Act or regulations, or we subse-
quently publish a new regulation(s) ad-
dressing an issue(s) not previously in-
cluded in our regulations when that 
issue(s) was the subject of a circuit 
court holding that conflicted with our 
interpretation of the Social Security 
Act or regulations and that holding 
was not compelled by the statute or 
Constitution. 

[63 FR 24932, May 6, 1998] 

REOPENING AND REVISING 
DETERMINATIONS AND DECISIONS 

§ 404.987 Reopening and revising de-
terminations and decisions. 

(a) General. Generally, if you are dis-
satisfied with a determination or deci-
sion made in the administrative review 
process, but do not request further re-
view within the stated time period, you 
lose your right to further review and 
that determination or decision be-
comes final. However, a determination 
or a decision made in your case which 
is otherwise final and binding may be 
reopened and revised by us. 

(b) Procedure for reopening and revi-
sion. We may reopen a final determina-
tion or decision on our own initiative, 
or you may ask that a final determina-
tion or a decision to which you were a 
party be reopened. In either instance, if 
we reopen the determination or deci-
sion, we may revise that determination 
or decision. The conditions under 
which we may reopen a previous deter-
mination or decision, either on our own 
initiative or at your request, are ex-
plained in § 404.988. 

[59 FR 8535, Feb. 23, 1994] 

§ 404.988 Conditions for reopening. 

A determination, revised determina-
tion, decision, or revised decision may 
be reopened— 

(a) Within 12 months of the date of 
the notice of the initial determination, 
for any reason; 
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(b) Within four years of the date of 
the notice of the initial determination 
if we find good cause, as defined in 
§ 404.989, to reopen the case; or 

(c) At any time if— 
(1) It was obtained by fraud or simi-

lar fault (see § 416.1488(c) of this chapter 
for factors which we take into account 
in determining fraud or similar fault); 

(2) Another person files a claim on 
the same earnings record and allow-
ance of the claim adversely affects 
your claim; 

(3) A person previously determined to 
be dead, and on whose earnings record 
your entitlement is based, is later 
found to be alive; 

(4) Your claim was denied because 
you did not prove that a person died, 
and the death is later established— 

(i) By a presumption of death under 
§ 404.721(b); or 

(ii) By location or identification of 
his or her body; 

(5) The Railroad Retirement Board 
has awarded duplicate benefits on the 
same earnings record; 

(6) It either— 
(i) Denies the person on whose earn-

ings record your claim is based gratu-
itous wage credits for military or naval 
service because another Federal agency 
(other than the Veterans Administra-
tion) has erroneously certified that it 
has awarded benefits based on the serv-
ice; or 

(ii) Credits the earnings record of the 
person on which your claim is based 
with gratuitous wage credits and an-
other Federal agency (other than the 
Veterans Administration) certifies that 
it has awarded a benefit based on the 
period of service for which the wage 
credits were granted; 

(7) It finds that the claimant did not 
have insured status, but earnings were 
later credited to his or her earnings 
record to correct errors apparent on 
the face of the earnings record (section 
205(c)(5)(C) of the Act), to enter items 
transferred by the Railroad Retirement 
Board, which were credited under the 
Railroad Retirement Act when they 
should have been credited to the claim-
ant’s Social Security earnings record 
(section 205(c)(5)(D) of the Act), or to 
correct errors made in the allocation of 
wages or self-employment income to 
individuals or periods (section 

205(c)(5)(G) of the Act), which would 
have given him or her insured status at 
the time of the determination or deci-
sion if the earnings had been credited 
to his or her earnings record at that 
time, and the evidence of these earn-
ings was in our possession or the pos-
session of the Railroad Retirement 
Board at the time of the determination 
or decision; 

(8) It is fully or partially unfavorable 
to a party, but only to correct clerical 
error or an error that appears on the 
face of the evidence that was consid-
ered when the determination or deci-
sion was made; 

(9) It finds that you are entitled to 
monthly benefits or to a lump sum 
death payment based on the earnings 
of a deceased person, and it is later es-
tablished that: 

(i) You were convicted of a felony or 
an act in the nature of a felony for in-
tentionally causing that person’s 
death; or 

(ii) If you were subject to the juve-
nile justice system, you were found by 
a court of competent jurisdiction to 
have intentionally caused that person’s 
death by committing an act which, if 
committed by an adult, would have 
been considered a felony or an act in 
the nature of a felony; 

(10) It either— 
(i) Denies the person on whose earn-

ings record your claim is based deemed 
wages for internment during World 
War II because of an erroneous finding 
that a benefit based upon the intern-
ment has been determined by an agen-
cy of the United States to be payable 
under another Federal law or under a 
system established by that agency; or 

(ii) Awards the person on whose earn-
ings record your claim is based deemed 
wages for internment during World 
War II and a benefit based upon the in-
ternment is determined by an agency 
of the United States to be payable 
under another Federal law or under a 
system established by that agency; or 

(11) It is incorrect because— 
(i) You were convicted of a crime 

that affected your right to receive ben-
efits or your entitlement to a period of 
disability; or 

(ii) Your conviction of a crime that 
affected your right to receive benefits 
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or your entitlement to a period of dis-
ability is overturned. 

[45 FR 52081, Aug. 5, 1980, as amended at 49 
FR 46369, Nov. 26, 1984; 51 FR 18313, May 19, 
1986; 59 FR 1635, Jan. 12, 1994; 60 FR 19165, 
Apr. 17, 1995; 75 FR 33168, June 11, 2010] 

§ 404.989 Good cause for reopening. 
(a) We will find that there is good 

cause to reopen a determination or de-
cision if— 

(1) New and material evidence is fur-
nished; 

(2) A clerical error in the computa-
tion or recomputation of benefits was 
made; or 

(3) The evidence that was considered 
in making the determination or deci-
sion clearly shows on its face that an 
error was made. 

(b) We will not find good cause to re-
open your case if the only reason for 
reopening is a change of legal interpre-
tation or adminstrative ruling upon 
which the determination or decision 
was made. 

§ 404.990 Finality of determinations 
and decisions on revision of an 
earnings record. 

A determination or a decision on a 
revision of an earnings record may be 
reopened only within the time period 
and under the conditions provided in 
section 205(c) (4) or (5) of the Act, or 
within 60 days after the date you re-
ceive notice of the determination or 
decision, whichever is later. 

§ 404.991 Finality of determinations 
and decisions to suspend benefit 
payments for entire taxable year 
because of earnings. 

A determination or decision to sus-
pend benefit payments for an entire 
taxable year because of earnings may 
be reopened only within the time pe-
riod and under the conditions provided 
in section 203(h)(1)(B) of the Act. 

§ 404.991a Late completion of timely 
investigation. 

We may revise a determination or de-
cision after the applicable time period 
in § 404.988(a) or § 404.988(b) expires if we 
begin an investigation into whether to 
revise the determination or decision 
before the applicable time period ex-
pires. We may begin the investigation 

either based on a request by you or by 
an action on our part. The investiga-
tion is a process of gathering facts 
after a determination or decision has 
been reopened to determine if a revi-
sion of the determination or decision is 
applicable. 

(a) If we have diligently pursued the 
investigation to its conclusion, we may 
revise the determination or decision. 
The revision may be favorable or unfa-
vorable to you. ‘‘Diligently pursued’’ 
means that in light of the facts and cir-
cumstances of a particular case, the 
necessary action was undertaken and 
carried out as promptly as the cir-
cumstances permitted. Diligent pursuit 
will be presumed to have been met if 
we conclude the investigation and if 
necessary, revise the determination or 
decision within 6 months from the date 
we began the investigation. 

(b) If we have not diligently pursued 
the investigation to its conclusion, we 
will revise the determination or deci-
sion if a revision is applicable and if it 
will be favorable to you. We will not re-
vise the determination or decision if it 
will be unfavorable to you. 

[49 FR 46369, Nov. 26, 1984; 49 FR 48036, Dec. 
10, 1984] 

§ 404.992 Notice of revised determina-
tion or decision. 

(a) When a determination or decision 
is revised, notice of the revision will be 
mailed to the parties at their last 
known address. The notice will state 
the basis for the revised determination 
or decision and the effect of the revi-
sion. The notice will also inform the 
parties of the right to further review. 

(b) If a reconsidered determination 
that you are disabled, based on medical 
factors, is reopened for the purpose of 
being revised, you will be notified, in 
writing, of the proposed revision and of 
your right to request that a disability 
hearing be held before a revised recon-
sidered determination is issued. If a re-
vised reconsidered determination is 
issued, you may request a hearing be-
fore an administrative law judge. 

(c) If an administrative law judge or 
the Appeals Council proposes to revise 
a decision, and the revision would be 
based on evidence not included in the 
record on which the prior decision was 
based, you and any other parties to the 
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decision will be notified, in writing, of 
the proposed action and of your right 
to request that a hearing be held before 
any further action is taken. If a revised 
decision is issued by an administrative 
law judge, you and any other party 
may request that it be reviewed by the 
Appeals Council, or the Appeals Coun-
cil may review the decision on its own 
initiative. 

(d) If an administrative law judge or 
the Appeals Council proposes to revise 
a decision, and the revision would be 
based only on evidence included in the 
record on which the prior decision was 
based, you and any other parties to the 
decision will be notified, in writing, of 
the proposed action. If a revised deci-
sion is issued by an administrative law 
judge, you and any other party may re-
quest that it be reviewed by the Ap-
peals Council, or the Appeals Council 
may review the decision on its own ini-
tiative. 

[51 FR 303, Jan. 3, 1986] 

§ 404.993 Effect of revised determina-
tion or decision. 

A revised determination or decision 
is binding unless— 

(a) You or another party to the re-
vised determination file a written re-
quest for reconsideration or a hearing 
before an administrative law judge, as 
appropriate; 

(b) You or another party to the re-
vised decision file, as appropriate, a re-
quest for review by the Appeals Council 
or a hearing before an administrative 
law judge; 

(c) The Appeals Council reviews the 
revised decision; or 

(d) The revised determination or de-
cision is further revised. 

[51 FR 303, Jan. 3, 1986] 

§ 404.994 Time and place to request a 
hearing on revised determination 
or decision. 

You or another party to a revised de-
termination or decision may request, 
as approporiate, further review or a 
hearing on the revision by filing a re-
quest in writing at one of our offices 
within 60 days after the date you re-
ceive notice of the revision. Further re-
view or a hearing will be held on the 

revision according to the rules of this 
subpart. 

§ 404.995 Finality of findings when 
later claim is filed on same earn-
ings record. 

If two claims for benefits are filed on 
the same earnings records, findings of 
fact made in a determination on the 
first claim may be revised in deter-
mining or deciding the second claim, 
even though the time limit for revising 
the findings made in the first claim has 
passed. However, a finding in connec-
tion with a claim that a person was 
fully or currently insured at the time 
of filing an application, at the time of 
death, or any other pertinent time, 
may be revised only under the condi-
tions stated in § 404.988. 

§ 404.996 Increase in future benefits 
where time period for reopening ex-
pires. 

If, after the time period for reopening 
under § 404.988(b) has ended, new evi-
dence is furnished showing a different 
date of birth or additional earnings for 
you (or for the person on whose earn-
ings record your claim was based) 
which would otherwise increase the 
amount of your benefits, we will make 
the increase (subject to the limitations 
provided in section 205(c) (4) and (5) of 
the Act) but only for benefits payable 
after the time we received the new evi-
dence. (If the new evidence we receive 
would lead to a decrease in your bene-
fits, we will take no action if we can-
not reopen under § 404.988.) 

[49 FR 46369, Nov. 26, 1984] 

PAYMENT OF CERTAIN TRAVEL EXPENSES 

§ 404.999a Payment of certain travel 
expenses—general. 

When you file a claim for Social Se-
curity benefits, you may incur certain 
travel expenses in pursuing your claim. 
Sections 404.999b–404.999d explain who 
may be reimbursed for travel expenses, 
the types of travel expenses that are 
reimbursable, and when and how to 
claim reimbursement. Generally, the 
agency that requests you to travel will 
be the agency that reimburses you. No 
later than when it notifies you of the 
examination or hearing described in 
§ 404.999b(a), that agency will give you 
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information about the right to travel 
reimbursement, the right to advance 
payment and how to request it, the 
rules on means of travel and unusual 
travel costs, and the need to submit re-
ceipts. 

[51 FR 8808, Mar. 14, 1986] 

§ 404.999b Who may be reimbursed. 
(a) The following individuals may be 

reimbursed for certain travel ex-
penses— 

(1) You, when you attend medical ex-
aminations upon request in connection 
with disability determinations; these 
are medical examinations requested by 
the State agency or by us when addi-
tional medical evidence is necessary to 
make a disability determination (also 
referred to as consultative examina-
tions, see § 404.1517); 

(2) You, your representative (see 
§ 404.1705 (a) and (b)), and all unsubpoe-
naed witnesses we or the State agency 
determines to be reasonably necessary 
who attend disability hearings; and 

(3) You, your representative, and all 
unsubpoenaed witnesses we determine 
to be reasonably necessary who attend 
hearings on any claim for benefits be-
fore an administrative law judge. 

(b) Sections 404.999a through 404.999d 
do not apply to subpoenaed witnesses. 
They are reimbursed under §§ 404.950(d) 
and 404.916(b)(1). 

[51 FR 8808, Mar. 14, 1986] 

§ 404.999c What travel expenses are re-
imbursable. 

Reimbursable travel expenses include 
the ordinary expenses of public or pri-
vate transportation as well as unusual 
costs due to special circumstances. 

(a) Reimbursement for ordinary trav-
el expenses is limited— 

(1) To the cost of travel by the most 
economical and expeditious means of 
transportation available and appro-
priate to the individual’s condition of 
health as determined by the State 
agency or by us, considering the avail-
able means in the following order— 

(i) Common carrier (air, rail, or bus); 
(ii) Privately owned vehicles; 
(iii) Commercially rented vehicles 

and other special conveyances; 
(2) If air travel is necessary, to the 

coach fare for air travel between the 

specified travel points involved unless 
first-class air travel is authorized in 
advance by the State agency or by the 
Secretary in instances when— 

(i) Space is not available in less- 
than-first-class accommodations on 
any scheduled flights in time to accom-
plish the purpose of the travel; 

(ii) First-class accommodations are 
necessary because you, your represent-
ative, or reasonably necessary witness 
is so handicapped or otherwise im-
paired that other accommodations are 
not practical and the impairment is 
substantiated by competent medical 
authority; 

(iii) Less-than-first-class accom-
modations on foreign carriers do not 
provide adequate sanitation or health 
standards; or 

(iv) The use of first-class accom-
modations would result in an overall 
savings to the government based on 
economic considerations, such as the 
avoidance of additional subsistence 
costs that would be incurred while 
awaiting availability of less-than-first- 
class accommodations. 

(b) Unusual travel costs may be reim-
bursed but must be authorized in ad-
vance and in writing by us or the ap-
propriate State official, as applicable, 
unless they are unexpected or unavoid-
able; we or the State agency must de-
termine their reasonableness and ne-
cessity and must approve them before 
payment can be made. Unusual ex-
penses that may be covered in connec-
tion with travel include, but are not 
limited to— 

(1) Ambulance services; 
(2) Attendant services; 
(3) Meals; 
(4) Lodging; and 
(5) Taxicabs. 
(c) If we reimburse you for travel, we 

apply the rules in §§ 404.999b through 
404.999d and the same rates and condi-
tions of payment that govern travel ex-
penses for Federal employees as au-
thorized under 41 CFR chapter 301. If a 
State agency reimburses you, the reim-
bursement rates shall be determined by 
the rules in §§ 404.999b through 404.999d 
and that agency’s rules and regulations 
and may differ from one agency to an-
other and also may differ from the Fed-
eral reimbursement rates. 
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(1) When public transportation is 
used, reimbursement will be made for 
the actual costs incurred, subject to 
the restrictions in paragraph (a)(2) of 
this section on reimbursement for 
first-class air travel. 

(2) When travel is by a privately 
owned vehicle, reimbursement will be 
made at the current Federal or State 
mileage rate specified for that geo-
graphic location plus the actual costs 
of tolls and parking, if travel by a pri-
vately owned vehicle is determined ap-
propriate under paragraph (a)(1) of this 
section. Otherwise, the amount of re-
imbursement for travel by privately 
owned vehicle cannot exceed the total 
cost of the most economical public 
transportation available for travel be-
tween the same two points. Total cost 
includes the cost for all the authorized 
travelers who travel in the same pri-
vately owned vehicle. Advance ap-
proval of travel by privately owned ve-
hicle is not required (but could give 
you assurance of its approval). 

(3) Sometimes your health condition 
dictates a mode of transportation dif-
ferent from the most economical and 
expeditious. In order for your health to 
require a mode of transportation other 
than common carrier or passenger car, 
you must be so handicapped or other-
wise impaired as to require special 
transportation arrangements and the 
conditions must be substantiated by 
competent medical authority. 

(d) For travel to a hearing— 
(1) Reimbursement is limited to trav-

el within the U.S. For this purpose, the 
U.S. includes the U.S. as defined in 
§ 404.2(c)(6) and the Northern Mariana 
Islands. 

(2) We or the State agency will reim-
burse you, your representative, or an 
unsubpoenaed witness only if the dis-
tance from the person’s residence or of-
fice (whichever he or she travels from) 
to the hearing site exceeds 75 miles. 

(3) For travel expenses incurred on or 
after April 1, 1991, the amount of reim-
bursement under this section for travel 
by your representative to attend a dis-
ability hearing or a hearing before an 
administrative law judge shall not ex-
ceed the maximum amount allowable 
under this section for travel to the 
hearing site from any point within the 

geographic area of the office having ju-
risdiction over the hearing. 

(i) The geographic area of the office 
having jurisdiction over the hearing 
means, as appropriate— 

(A) The designated geographic serv-
ice area of the State agency adjudica-
tory unit having responsibility for pro-
viding the disability hearing; 

(B) If a Federal disability hearing of-
ficer holds the disability hearing, the 
geographic area of the State (which in-
cludes a State as defined in § 404.2(c)(5) 
and also includes the Northern Mar-
iana Islands) in which the claimant re-
sides or, if the claimant is not a resi-
dent of a State, in which the hearing 
officer holds the disability hearing; or 

(C) The designated geographic service 
area of the Office of Hearings and Ap-
peals hearing office having responsi-
bility for providing the hearing before 
an administrative law judge. 

(ii) We or the State agency determine 
the maximum amount allowable for 
travel by a representative based on the 
distance to the hearing site from the 
farthest point within the appropriate 
geographic area. In determining the 
maximum amount allowable for travel 
between these two points, we or the 
State agency apply the rules in para-
graphs (a) through (c) of this section 
and the limitations in paragraph (d) (1) 
and (4) of this section. If the distance 
between these two points does not ex-
ceed 75 miles, we or the State agency 
will not reimburse any of your rep-
resentative’s travel expenses. 

(4) If a change in the location of the 
hearing is made at your request from 
the location we or the State agency se-
lected to one farther from your resi-
dence or office, neither your additional 
travel expenses nor the additional trav-
el expenses of your representative and 
witnesses will be reimbursed. 

[51 FR 8808, Mar. 14, 1986, as amended at 59 
FR 8532, Feb. 23, 1994] 

§ 404.999d When and how to claim re-
imbursement. 

(a)(1) Generally, you will be reim-
bursed for your expenses after your 
trip. However, travel advances may be 
authorized if you request prepayment 
and show that the requested advance is 
reasonable and necessary. 
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(2) You must submit to us or the 
State agency, as appropriate, an 
itemized list of what you spent and 
supporting receipts to be reimbursed. 

(3) Arrangements for special means of 
transportation and related unusual 
costs may be made only if we or the 
State agency authorizes the costs in 
writing in advance of travel, unless the 
costs are unexpected or unavoidable. If 
they are unexpected or unavoidable we 
or the State agency must determine 
their reasonableness and necessity and 
must approve them before payment 
may be made. 

(4) If you receive prepayment, you 
must, within 20 days after your trip, 
provide to us or the State agency, as 
appropriate, an itemized list of your 
actual travel costs and submit sup-
porting receipts. We or the State agen-
cy will require you to pay back any 
balance of the advanced amount that 
exceeds any approved travel expenses 
within 20 days after you are notified of 
the amount of that balance. (State 
agencies may have their own time lim-
its in place of the 20-day periods in the 
preceding two sentences.) 

(b) You may claim reimbursable 
travel expenses incurred by your rep-
resentative for which you have been 
billed by your representative, except 
that if your representative makes a 
claim for them to us or the State, he or 
she will be reimbursed directly. 

(Approved by the Office of Management and 
Budget under control number 0960–0434) 

[51 FR 8809, Mar. 14, 1986, as amended at 51 
FR 44983, Dec. 16, 1986] 

Subpart K—Employment, Wages, 
Self-Employment, and Self- 
Employment Income 

AUTHORITY: Secs. 202(v), 205(a), 209, 210, 211, 
229(a), 230, 231, and 702(a)(5) of the Social Se-
curity Act (42 U.S.C. 402(v), 405(a), 409, 410, 
411, 429(a), 430, 431, and 902(a)(5)) and 48 
U.S.C.1801. 

SOURCE: 45 FR 20075, Mar. 27, 1980, unless 
otherwise noted. 

§ 404.1001 Introduction. 
(a)(1) In general, your social security 

benefits are based on your earnings 
that are on our records. (Subpart I of 
this part explains how we keep earn-

ings records.) Basically, you receive 
credit only for earnings that are cov-
ered for social security purposes. The 
earnings are covered only if your work 
is covered. If you are an employee, 
your employer files a report of your 
covered earnings. If you are self-em-
ployed, you file a report of your cov-
ered earnings. Some work is covered by 
social security and some work is not. 
Also, some earnings are covered by so-
cial security and some are not. It is im-
portant that you are aware of what 
kinds of work and earnings are covered 
so that you will know whether your 
earnings should be on our records. 

(2) If you are an employee, your cov-
ered work is called employment. This 
subpart explains our rules on the kinds 
of work that are covered as employment 
and the kinds that are not. We also ex-
plain who is an employee. 

(3) If your work is employment, your 
covered earnings are called wages. This 
subpart explains our rules on the kinds 
of earnings that are covered as wages 
and the kinds that are not. 

(4) If you work for yourself, you are 
self-employed. The subpart explains 
our rules on the kinds of self-employ-
ment that are covered and the kinds 
that are not. 

(5) If you are self-employed, your cov-
ered earnings are called self-employment 
income which is based on your net earn-
ings from self-employment during a tax-
able year. This subpart explains our 
rules on the kinds of earnings that are 
covered as net earnings from self-employ-
ment and the kinds that are not. We 
also explain how to figure your net 
earnings from self-employment and deter-
mine your self-employment income which 
is the amount that goes on our records. 

(b) We include basically only the 
rules that apply to current work or 
that the law requires us to publish as 
regulations. We generally do not in-
clude rules that are seldom used or do 
not apply to current work because of 
changes in the law. 

(c) The Social Security Act and the 
Internal Revenue Code (Code) have 
similar provisions on coverage of your 
earnings because the one law specifies 
the earnings for which you will receive 
credit for benefit purposes and the 
other the earnings on which you must 
pay social security taxes. Because the 
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